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INTRODUCTION 


Special  legislation  for  women  has  long  been  the  prac¬ 
tical  objective  of  social  minded,  public  spirited  women  and 
men.  Past  legislative  history  as  applied  to  women  is  a 
record  of  an  ever-increasing  tendency  to  bring  her  legal 
status  into  greater  harmony  with  growing  social  con¬ 
sciousness,  to  modify  her  common  law  disabilities,  to  pro¬ 
tect  her  steadily  enlarging  economic  life,  to  place  her  on 
an  equality  with  men  in  various  respects,  and  to  give  her 
certain  legal  privileges  and  protection  not  accorded  to 
men,  which  might  appear  to  be  for  the  common  good. 

Under  special  legislation  a  great  mass  of  laws  have 
been  placed  upon  the  statute  books  of  state  and  nation. 
Although  these  have  not  equalized  woman’s  status  in  its 
many  aspects  in  the  various  states,  yet  they  have  marked 
an  immense  gain  as  a  whole  in  the  improvement  of  her 
position  in  contemporary  society.  In  the  past  few  years 
this  legislation  already  on  the  books,  and  future  legislation 
as  well,  has  come  to  be  jeopardized,  as  its  advocates  be¬ 
lieve,  by  a  new  ideal  tending  to  divide  the  ranks  of 
women.  Between  these  two  ideals,  it  is  held,  the  status 
and  welfare  of  millions  of  women  are  at  issue. 

The  theory  of  absolute  equality  between  the  sexes 
which  has  been  brought  forward  to  question  women’s 
progress  under  the  method  of  special  legislation  was  an 
outcome  of  the  movement  that  brought  about  woman 
suffrage.  In  1921  the  Congressional  Union,  one  of  the 
groups  of  women  that  had  worked  for  this  measure  of 
political  equality  between  the  sexes,  reorganized  under  the 
name  of  the  National  Woman’s  Party.  The  objects 
adopted  by  this  new  organization  were  to  work  for  the 
removal  of  “all' forms  of  the  subjection  of  women,  so  that 
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women  may  have  equal  rights  with  men  in  all  laws  and 
customs.  To  obtain  for  women  equal  control  of  their 
children,  property  and  earnings ;  equal  opportunities  in 
schools,  universities,  professions,  and  industries;  equal 
pay  for  equal  work ;  equal  control  of  national,  state  and 
local  government ;  equal  opportunities  in  government  em¬ 
ployment,  and  equal  moral  standards.”  Under  these  aims 
pressure  was  initiated  for  equal  rights  statutes  in  the 
various  states,  Wisconsin  passing  such  a  law  in  1921. 
The  immense  difficulty  of  achieving  within  a  reasonable 
time  the  full  and  complete  emancipation  of  women  either 
through  laws  dealing  with  equality  in  specific  respects,  or 
through  separate  state  blanket  equality  laws  soon  became 
apparent,  and  an  additional  step  was  adopted,  that  of 
seeking  a  blanket  equality  amendment  to  the  Federal  Con¬ 
stitution.  In  December,  1923  there  was  introduced  into 
Congress  by  Senator  Charles  E.  Curtis  and  Representa¬ 
tive  Daniel  R.  Anthony,  both  of  Kansas,  S.J.  Res.  21  and 
H.J.  Res.  75,  the  so-called  Lucretia  Mott  or  Equal  Rights 
Amendment  bills,  reading  as  follows :  “Men  and  women 
shall  have  equal  rights  throughout  the  United  States  and 
every  place  subject  to  its  jurisdiction.  Congress  shall 
have  power  to  enforce  this  article  by  appropriate  legisla¬ 
tion.”  Hearings  in  committee  were  held  but  no  action 
followed.  The  bills  for  the  proposed  amendment  were 
again  introduced  by  the  same  sponsors  in  December, 
1925  as  S.J.  Res.  ll"  and  H.J.  Res.  81. 

Special  legislation  bears  the  approval  and  support  of 
most  of  the  important  women’s  national  organizations,  of 
social  agencies,  and  welfare  and  labor  groups.  The  chief 
sponsor  of  equality  legislation  is  the  National  Woman’s 
Party.  This  organization  has  the  support  of  many  women 
in  the  front  rank  of  professional  and  intellectual  endeavor 
and  as  the  numbers  of  women  in  these  higher  fields  in¬ 
crease  it  may  be  expected  the  issues  may  be  even  more 
sharply  joined. 
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Under  special  legislation  advocates  point  to  such  laws 
as  the  Sheppard-Towner  Maternity  Act,  mothers’  pen¬ 
sions,  laws  in  the  interest  of  the  working  woman,  regu¬ 
lating  hours,  minimum  wages,  night  work,  dangerous 
occupations,  moral  hazards,  etc.  The  Woman  Suffrage 
Amendment  is  an  equality  act  in  a  special  respect,  affirm¬ 
ing  the  right  to  vote,  but  passed  under  the  efforts  of 
women  of  all  classes  before  the  rise  of  the  present 
equality  issue.  Another  important  special  equality  act  is 
that  of  the  Cable  Act  of  1922  granting  independent  citi¬ 
zenship  to  the  married  woman.  There  is  little  or  no  con¬ 
troversy  over  legislative  acts  such  as  these  among  the 
forward  looking  women  who  seek  the  widest  possible 
liberation  for  their  sex  compatible  with  the  particular 
methods  they  uphold  as  appropriate,  the  methods  of 
special  legislation  or  equal  rights  laws.  The  Wisconsin 
Equality  Act  is  the  first  blanket  equality  act  passed  in  our 
legislatures. 

The  real  issue  between  special  legislation  and  equal 
rights  involves  not  only  the  greater  practicability  of  the 
two  legislative  methods  for  attaining  more  complete  eman¬ 
cipation  for  women  and  a  more  equitable  approximation 
to  the  status  enjoyed  by  men;  considerations  as  to 
whether  equality  should  be  attained  by  progressive  legis¬ 
lation  called  for  by  conditions  as  they  arise,  or  the  princi¬ 
ple  of  equality  be  attained  by  a  single  stroke  subject  to 
admitted  court  interpretation;  whether  a  Federal  law, 
which  would  further  touch  the  principle  of  states  rights, 
and  especially  a  Federal  amendment  with  its  greater 
imperviousness  to  change  would  be  preferable  to  state 
legislation  and  experimentation.  It  also  involves  among 
other  things  the  question  of  the  intrinsic  nature  of  equal¬ 
ity,  whether  identity  of  legal  rights  or  equity  of  legal, 
social,  and  economic  rights  are  the  same,  or  if  not,  which 

t 

is  preferable,  and  whether  court  interpretation  of  a 
Federal  statute  would  give  women  the  equality  they  them- 
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selves  have  at  heart  and  in  mind,  or  whether  some  other 
“equality”  would  evolve  through  the  facts  of  life  and  the 
intricate  technicalities  of  law. 


December  2,  1926 


Julia  E.  Johnsen 
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BRIEF 

Resolved  :  That  special  legislation  for  women  is  prefer¬ 
able  to  equal  rights. 

Introduction 

I.  It  is  widely  agreed  that  existing  legal  and  social 
disabilities  of  women  should  be  done  away  with 
through  appropriate  legislation,  but  a  difference  of 
opinion  exists  as  to  the  better  means  of  attaining 
this  end. 

II.  For  many  years  women  and  their  advocates  have 
sought  special  state  and  Federal  legislation  for  the 
welfare  of  women  or  tending  toward  the  equality 
of  the  sexes  in  specific  respects,  and  they  hold  that 
such  legislation  is  the  main  safeguard  in  the  prog¬ 
ress  and  complete  emancipation  of  women. 

III.  In  opposition  to  special  legislation  another  group 
is  seeking  to  secure  equality  between  the  sexes  by 
blanket  equality  statutes  in  the  several  states,  or, 
preferably,  by  a  single  blanket  equality  amendment 
to  the  Federal  Constitution. 

A.  The  amendment  so  far  offered  reads  as  fol¬ 
lows  :  “Men  and  women  shall  have  equal  rights 
throughout  the  United  States  and  every  place 
subject  to  its  jurisdiction.” 

Affirmative 

I.  Special  legislation  is  desirable. 

A.  There  is  need  for  such  legislation. 

1.  Woman  has  long  suffered  disabilities  aris¬ 
ing  out  of  her  traditional  subordination  to 
men. 
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2.  Her  status  has  been  steadily  improved  by 
special  legislation  throughout  state  and 
nation. 

a.  Her  worst  disabilities  have  already 
been  removed. 

b.  In  one  section  of  the  country  or  an¬ 
other  Woman  has  nearly  all  rights 
belonging  to  men. 

c.  In  many  respects  she  now  enjoys 
privileges  ahead  of  men. 

3.  Further  legislation  is  in  line  with  such  im¬ 
provement  as  has  heretofore  been  made, 
with  the  equalizing  of  conditions  in  dif¬ 
ferent  sections,  with  the  keeping  pace  with 
changing  social  ideals  and  consciousness, 
etc.  In  part  it  has  and  still  concerns  itself 
with  legislation  regulating 

a.  Industrial  conditions :  hours,  rest 
periods,  standards,  minimum  wages, 
night  work,  dangerous  occupations, 
moral  hazards,  etc. 

b.  Social,  legal  and  political  status,  in¬ 
cluding  right  to  jury  service,  public 
office,  property  rights,  guardianship 
of  children,  moral  standards,  educa¬ 
tional  and  professional  opportunities. 

B.  Legislation  cannot  in  its  nature  be  the  same  for 
women  as  for  men  under  present  social  and 
industrial  conditions. 

1.  Woman  has  greater  need  of  protective 
laws  because  of  her  sex  and  conditions 
arising  therefrom. 

a.  For  the  protection  of  maternity,  chil¬ 
dren,  home  and  the  race. 

b.  She  is  more  susceptible  to  occupa¬ 
tional  ills  and  exploitation. 

(1)  Fatigue  and  industrial  poisons. 
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(2)  She  often  carries  the  double 
burden  of  industrial  and  home 
work. 

(3)  Wherever  legal  standards  per¬ 
mit  she  is  more  exploited 
through  lower  wages,  longer 
hours,  inferior  positions,  etc. 

c.  Laws  such  as  the  Sheppard-Towner 
Act,  mothers’  pensions,  the  Mann  Act, 
age  of  consent,  are  necessary  for 
women  but  not  for  men. 

2.  Woman  cannot  wait  for  man’s  legislative 
standards  to  rise,  but  must  herself  take 
the  lead  in  securing  better  conditions. 

a.  It  is  more  difficult  to  obtain  similar 
legislation  for  men. 

(1)  In  some  cases  legislatures  are 
not  ready  to  enact  such. 

(2)  Courts  have  held  such  legisla¬ 
tion  constitutional  for  women 
but  have  indicated  they  would 
not  be  so  held  for  men. 

(3)  Men  are  more  indifferent  to  leg¬ 
islation  for  themselves. 

(a)  Their  needs  are  different. 

(b)  They  secure  through 
unions  standards  far 
ahead  of  their  legislative 
standards. 

b.  The  woman  in  industry  has  not  the 
same  capacity  to  get  similar  benefits 
through  unions. 

(1)  Women  are  hard  to  organize. 

(a)  There  are  more  youthful 
workers  among  them. 

(b)  They  look  forward  to 
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marriage  and  a  shorter  in¬ 
dustrial  life. 

(c)  The  older  women  are  of¬ 
ten  mothers,  widows,  de¬ 
serted  wives,  or  wives 
with  sick  or  incompetent 
husbands. 

(d)  They  have  not  equal  leis¬ 
ure  and  strength  to  pro¬ 
mote  unionization. 

(2)  Most  of  men’s  unions  exclude 
women  members. 

3.  It  is  no  discrimination  against  men  to  have 
differential  laws. 

a.  It  is  an  effort  to  establish  an  equal 
footing  between  the  sexes  under  con¬ 
ditions  actually  existing. 

b.  It  raises  the  level  of  conditions 
throughout  the  country. 

(1)  Men  are,  or  ultimately  will  be, 
forced  to  move  up  also. 

c.  Class  legislation  is  not  injurious. 

(1)  Men  legislate  for  classes  and 

special  needs  of  their  sex. 

(a)  Hours  of  railroad  men  are 
regulated,  and  in  some 
states  hours  of  miners. 

C.  Special  legislation  is  approved  on  practically  all 
sides  and  should  not  be  abrogated. 

1.  National  organizations,  welfare  workers, 
etc.,  have  long  advocated  it. 
a.  It  is  approved  by  the  General  Federa¬ 
tion  of  Women’s  Clubs,  the  National 
League  of  Women  Voters,  the  Con¬ 
sumers’  League,  the  National  Wom¬ 
en’s  Trade  Union  League,  the  Ameri- 
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can  Federation  of  Labor,  and  many 
other  organizations. 

2.  Its  opponents  are  in  the  minority  and  not 
representative  of  women’s  true  interests. 

a.  The  National  Woman’s  Party  group 
who  sponsor  equality  legislation. 

(1)  A  small  group  chiefly  of  the  pro¬ 
fessional  and  leisured  class. 

(a)  Protective  legislation 
should  not  be  denied  the 
women  who  really  need  it 
because  this  class  does  not 
need  or  want  it  for  them¬ 
selves. 

b.  Employers  who  wish  unrestricted  ex¬ 
ploitation  of  women. 

Special  legislation  is  an  adequate  remedy  and  is 
preferable  to  blanket  legislation. 

A.  Special  legislation  is  an  adequate  remedy. 

1.  Practically  all  advances  heretofore  have 
been  brought  about  by  it. 

2.  It  will  meet  specific  conditions  and  ills. 

a.  Existing  inequalities  are  so  compli¬ 
cated  that  only  specific  legislation  can 
remedy  them  effectively. 

3.  The  need  is  not  so  extreme  as  to  call  for 
radical  legislation 

a.  Laws  are  being  rapidly  improved  and 
inequalities  corrected. 

(1)  Now  that  woman  has  the  vote 
she  can  improver  them  faster. 

b.  It  is  better  to  obtain  urgent  legisla¬ 
tion  first  and  take  time  to  study  real 
needs  wisely. 

4.  Much  present  discrimination  is  wholly  ad¬ 
ministrative  and  can  be  changed  by  edu¬ 
cated  public  opinion. 
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5.  It  will  accomplish  everything  desired  of 
legislation  for  women  and  involve  none 
of  the  objections  applying  to  blanket  leg¬ 
islation  or  claimed  by  opponents. 

a.  It  will  not  jeopardize  or  sacrifice 
benefits  already  obtained. 

b.  It  will  not  block  future  progressive 
legislation. 

c.  Industrial  legislation  will  not  curtail 
woman’s  opportunities  or  throw  her 
out  of  employment. 

(1)  Experience  in  states  shows 
otherwise. 

(a)  With  improved  industrial 
standards  the  numbers  of 
women  employed  has 
steadily  increased. 

(b)  It  gives  more  health, 
leisure  and  efficiency  to 
seek  better  opportunities. 

B.  Blanket  equality  would  be  anti-social  and  de¬ 
structive. 

1.  Its  effect  could  not  be  determined  in  ad¬ 
vance. 

a.  It  would  be  subject  to  interpretation 

by  the  courts. 

(1)  The  language  is  vague  and 
ambiguous. 

(a)  There  are  many  questions 
as  to  what  constitutes 
equality. 

(2)  The  courts  would  become,  in  ef¬ 
fect,  legislative  bodies. 

(3)  The  courts  would  be  even  less 
likely  than  legislatures  to  inter¬ 
pret  equal  rights  as  women  in¬ 
terpret  them. 
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b.  It  would  involve  endless  litigation. 

(1)  It  would  throw  into  courts  for 
years  to  come  legislation  now  on 
the  statute  books  for  the  pro¬ 
tection  of  women. 

(2)  Standards  would  have  to  be  de¬ 
termined  for  each  law  as  to 
whether  women  should  have 
the  same  rights  as  men  or  vice 
versa. 

c.  It  would  involve  confusion  in  state 
laws. 

(1)  Laws  are  not  alike  in  any  two 
states. 

2.  It  would  endanger  progress  already  made. 

a.  Probably  nullify  outright  valuable 
existing  laws  applying  to  women. 

b.  To  destroy  any  progressive  laws  al¬ 
ready  obtained  because  they  do  not 
apply  to  both  sexes  is  retrogressive. 

3.  It  would  hinder  efforts  to  obtain  new  leg¬ 
islation  beneficial  to  women. 

a.  The  proposal  to  include  men  will  in¬ 
definitely  postpone  much  legislation. 

b.  Progress  is  more  important  than 
equality. 

4.  It  would  make  women  subject  to  objec¬ 
tionable  laws. 

a.  Conscription. 

5.  In  the  end  it  would  be  slower  than  spe¬ 
cial  legislation. 

C.  Blanket  equality  would  fail  to  accomplish  ob¬ 
jects  sought. 

1.  It  would  be  self-defeating  as  to  equality, 
a.  Identical  legal  rights  are  not  the  same 
as  identical  social  and  economic 
rights. 
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b.  The  destruction  of  special  laws  for 
women  would  leave  women  less  pro¬ 
tected  than  men. 

(1)  In  industry  men  would  enjoy 
advantages  obtained  through 
their  organizations. 

(2)  Women’s  hours  would  increase 
in  many  places  without  affecting 
the  hours  of  men. 

c.  It  would  mean  new  subjection  to  men. 
(1)  Deny  women  the  right  to  im¬ 
prove  their  condition  when 
men  cannot  or  do  not  care  to 
obtain  similar  advantages  for 
themselves. 

d.  Many  important  steps  removing  so¬ 
cial  and  economic  handicaps  are  be¬ 
yond  reach  of  law  and  would  be  un¬ 
affected  by  equality  statutes. 

(1)  The  opening  of  educational  in¬ 
stitutions  still  closed  to  women. 

(2)  The  enlargement  of  professional 
and  vocational  opportunities. 

(3)  The  abandonment  of  social  cus¬ 
toms  which  restrict  women’s 
activities. 

III.  A  Constitutional  equality  amendment  is  unneces¬ 
sary,  unwise,  and  ought  not  to  be  pressed. 

A.  It  is  unnecessary. 

1.  It  would  not  remove  any  Constitutional 
barrier. 

a.  Congress  and  the  states  already  have 
the  right  to  do  what  the  amendment 
proposes  to  do. 

2.  It  would  not  in  itself  establish  any  right 
it  demands. 
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a.  Many  state  and  national  statutes 
would  be  required  to  put  its  intent 
into  effect. 

B.  It  would  be  unwise. 

1.  It' could  not  be  repealed. 

a.  A  statute  could  be  amended  or  re¬ 
pealed. 

2.  It  would  be  hazardous  to  adopt  an  amend¬ 
ment  for  blanket  equality  until  we  have 
more  experience  to  guide  us  and  have 
made  a  thorough  study  of  the  differences 
now  existing  between  the  rights  of  men 
and  women. 

a.  The  Wisconsin  experiment  is  not 
adequate. 

(1)  It  has  been  tried  out  too  briefly. 

(2)  It  has  a  clause  protecting  exist¬ 
ing  legislation. 

b.  Conditions  abroad  are  no  guide  for 
us. 

(1)  Countries  abroad  have  a  single 
code  of  laws.  We  have  forty- 
eight  codes. 

3.  The  proposed  amendment  is  not  analogous 
to  the  suffrage  amendment  which  granted 
political  equality. 

a.  That  amendment  dealt  with  only  one 
subject,  clearly  defined. 

b.  It  involved  no  hardship  or  suffering 
in  the  application  of  its  provision. 

C.  Legislation  is  better  left  to  the  states. 

1.  There  should  be  no  unnecessary  or  objec¬ 
tionable  interference  with  states  rights. 

2.  It  is  wisest  to  allow  states  to  legislate  ac¬ 
cording  to  their  own  needs. 

a.  Specific  discrimination  is  a  matter  of 
state  action. 
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b.  Local  sentiment,  social,  racial,  and 
economic  conditions  differ  in  different 
sections  of  the  country. 

3.  State  experimentation  is  valuable  to  the 
country. 

4.  States  are  rapidly  removing  discrimina¬ 
tions  and  granting  new  rights. 

Negative 

I.  The  need  is  for  full  equality  and  not  for  special 
legislation. 

A.  Special  legislation  has  been  inadequate  to  re¬ 
move  the  disabilities  of  women. 

1.  It  has  been  the  traditional  procedure. 

2.  Disabilities  have  not  been  corrected  fast 
enough. 

3.  Grave  inequalities  still  exist.  A  few  out¬ 
standing  discriminations  are 

a.  Against  the  married  woman. 

(1)  In  guardianship  of  children. 

(2)  In  property  and  inheritance 
laws. 

(3)  In  services  and  earnings. 

(4)  The  double  moral  standard. 

b.  Political  discriminations. 

(1)  In  public  office. 

(2)  In  place  of  voting. 

c.  Legal  and  industrial  discriminations. 

d.  She  does  not  have  equal  rights  in  a 
single  state. 

B.  So-called  protective  legislation  is  a  disability 
and  further  hampers  women. 

1.  Industrially  and  economically. 

a.  Restriction  of  hours,  overtime,  night 
work,  work  of  married  women,  etc. 
imposes  further  handicaps  in  compe¬ 
tition  with  men. 
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(1)  It  closes  to  women  a  number  of 
occupations  and  professions, 
freedom  of  contract,  opportuni¬ 
ties  for  advancement,  equal  re¬ 
wards,  etc. 

2.  Socially  and  legally. 

a.  Tends  to  perpetuate  the  idea  of 
woman’s  inferiority. 

(1)  Classifies  woman  with  children 
in  legislation  as  a  being  who 
must  be  cared  for. 

(2)  Opens  the  door  to  other  legal 
discriminations  against  her. 

b.  Often  laws  seeming  to  guarantee 
rights  are  interpreted  to  deprive 
women  of  rights. 

C.  The  only  effective  method  of  freeing  woman  is 

by  giving  her  full  equality  with  men. 

1 .  Equality  means 

a.  That  there  shall  be  no  differentiation 
between  men  and  women  purely  on 
the  ground  of  sex. 

b.  That  woman  shall  have  no  disadvan¬ 
tage  and  no  privilege. 

( 1 )  Benefits  for  one  sex  shall  apply 
to  the  other  as  well. 

c.  That  legislation  shall  be  based  on  the 
character  of  the  work,  social  stand¬ 
ards,  etc.  instead  of  sex. 

2.  Equality  would  establish 

a.  An  equal  footing  in  the  economic 
field. 

(1)  There  would  be  no  barred  occu¬ 
pations. 

(2)  There  would  be  equal  opportun¬ 
ity  for  training  in  the  profes¬ 
sions. 
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(3)  There  would  be  equal  opportun¬ 
ity  for  advancement  in  the  pro¬ 
fessions  and  industries. 

b.  The  right  to  full  political  and  legal 

expression  without  discrimination. 

(1)  It  would  make  women  eligible 
to  all  public  offices. 

(2)  It  would  give  equality  before  the 
law. 

(3)  It  would  give  right  of  jury  serv¬ 
ice. 

(4)  It  would  remove  women  from 
the  class  of  children. 

c.  Social  equality. 

( 1 )  Give  married  women  mutual 
rights  with  husbands  in  the 
home  and  with  relation  to  chil¬ 
dren. 

(2)  The  same  moral  standards  for 
both  sexes. 

d.  It  would  give  men  protection  as  well 

as  women. 

(1)  Men  are  also  in  need  of  protec¬ 
tion  for  health,  efficiency,  indus¬ 
trial  standards. 

D.  The  principle  of  equal  rights  is  already  estab¬ 
lished  in  many  places  and  respects. 

1.  Equal  rights  has  been  established  in  Wis¬ 
consin  since  1921. 

2.  Seven  European  republics  have  embodied 
equal  right  in  their  constitutions  since  the 
war. 

a.  Germany,  Austria,  Prussia,  Czecho¬ 
slovakia,  Lithuania,  Danzig,  Esthonia. 

3.  In  various  states  and  countries  special 
laws  have  been  equalized  to  apply  to  both 
men  and  women. 
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a.  Equal  laws  exist  in  England  in  re¬ 
spect  to  the  minimum  wage;  in  Nor¬ 
way  in  respect  to  night  work ;  in 
California  in  respect  to  prohibited 
occupations;  in  Florida  in  respect  to 
seats  in  stores;  Georgia,  Oregon,  and 
Mississippi  have  ten  hour  laws  in  re¬ 
spect  to  certain  industries ;  and  a 
large  number  of  states  have  eight 
hour  laws  for  state  employees  of  both 
sexes. 

E.  Equal  rights  are  advocated  by  many  fem¬ 
inist  organizations. 

1.  By  the  National  Woman’s  Party,  which 
includes  many  professional  women  of 
note. 

2.  By  feminist  organizations  in  Great  Britain, 
Scandinavia,  Holland  and  other  countries. 

Blanket  equality  is  preferable  to  special  legislation. 
A.  Special  legislation  is  wrong  in  principle. 

1.  It  is  harmful. 

a.  It  constitutes  an  interference  by  the 
state. 

(1)  Takes  away  freedom  of  con¬ 
tract. 

(2)  Permits  the  state  to  determine 
conditions  under  which  women 
may  work. 

(3)  It  may  develop  into  intolerable 
tyranny. 

(a)  This  is  especially  true  as 
it  applies  to  the  more  ad¬ 
vanced  women. 

b.  It  is  a  makeshift  and  handicap  to 
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the  swift  attainment  of  economic  so¬ 
cial  and  legal  justice. 

2.  It  is  unfair. 

a.  It  is  class  legislation. 

(1)  It  gives  women  special  privileges 
over  men. 

(2)  It  constitutes  a  discrimination 
against  other  women. 

B.  Blanket  equality  would  not  remove  important 
protective  laws  now  existing. 

1.  It  would  not  greatly  affect  existing  labor 
legislation. 

a.  Simply  establish  the  principle  that 
this  legislation  shall  not  apply  to  one 
sex  only. 

2.  It  would  not  affect  maternity  legislation, 
a.  Maternity  legislation  is  a  question  of 

race  and  motherhood,  not  of  sex. 

3.  It  will  not  endanger  so-called  mothers’ 
pensions. 

a.  These  laws  are  child  welfare  meas¬ 
ures. 

b.  There  is  an  increasing  tendency  to 
granting  these  pensions  to  either 
parent  unable,  through  poverty, 
to  support  the  child. 

4.  It  will  not  endanger  penalties  for  sex 
offences. 

a.  Simply  provide  that  they  shall  apply 
to  “persons.” 

C.  Blanket  equality  legislation  would  otherwise  be 
beneficial. 

1.  New  legislation  could  be  turned  from 
women’s  needs  to  the  welfare  of  the  race, 
special  problems  of  childhood,  etc. 

2.  We  should  have  a  minimum  of  interfer¬ 
ence  by  the  state. 
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3.  Experience  in  Wisconsin  under  blanket 

legislation  has  been  encouraging. 

D.  Blanket  legislation  would  not  mean  the  fore¬ 
going  of  new  benefits  for  women. 

1.  In  addition  to  new  legislation  which  could 

be  secured  for  both  sexes,  women  would 

be  further  able  to  improve  their  conditions. 

a.  By  organization. 

(1)  Men  have  secured  many  special 
benefits  through  unions. 

b.  By  the  education  of  public  opinion, 
employers,  etc.  to  insist  on  good  con¬ 
ditions  and  recognize  the  increased 
efficiency  that  results  from  them. 

III.  An  amendment  to  the  Federal  Constitution  estab¬ 
lishing  blanket  equality  is  desirable  and  should  be 
adopted. 

A.  An  amendment  is  preferable  to  other  forms  of 
legislation. 

1.  It  would  be  inclusive. 

a.  Remove  at  one  stroke  all  discrimina¬ 
tions  in  state  and  nation  on  account 
of  sex. 

b.  Render  invalid  every  further  attempt 
to  discriminate. 

2.  It  would  be  permanent. 

a.  Establish  the  principle  of  equal  rights 
permanently  in  the  nation. 

b.  State  legislation  is  subject  to  reversal 
by  legislatures. 

3.  It  would  be  more  dignified. 

a.  Equal  rights  is  so  important  a  prin¬ 
ciple  it  should  be  written  into  the 
fundamental  law  on  which  our  gov¬ 
ernment  is  founded. 

B.  State  action  alone  is  unsatisfactory  and  waste¬ 

ful. 
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1.  It  is  difficult  to  obtain  equal  rights  statutes 

for  the  various  states. 

a.  It  takes  too  long. 

(1)  There  are  forty-eight  states  to 
cover. 

b.  State  campaigns  are  costly. 

c.  Even  when  statutes  are  obtained  they 
are  insecure. 

2.  Special  statutes  of  whatever  nature  are 

complicated,  cumbersome,  and  incon¬ 
sistent. 

a.  It  would  take  generations  to  wipe  out 
discriminatory  laws  by  this  method. 

b.  It  is  wasteful  to  scatter  energies  on 
special  laws. 

c.  Laws  would  still  be  different  in  the 
various  states. 

C.  The  form  of  the  proposed  amendment  meets 

all  requirements. 

1.  It  is  general  and  states  a  principle. 

a.  The  Constitution  deals  with  prin¬ 
ciples  on  which  our  government  rests, 
not  with  specific  details. 

b.  All  contingencies  cannot  be  foreseen 
and  provided  for  in  a  general  enact¬ 
ment. 

2.  It  is  not  vague. 

a.  The  language  is  simple  and  direct. 
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GENERAL  DISCUSSION 


SEX  EQUALITY  AND  PROTECTIVE  LAWS  1 

Industrial  and  social  readjustments  of  a  far-reaching 
character  are  implied  in  the  present  demand  of  women’s 
organizations  for  complete  economic  equality  between  the 
sexes.  The  difficulties  of  such  readjustments  and  the 
complexity  of  the  problems  they  involve  are  increased  by 
the  fact  that  the  organized  women’s  groups — not  only 
in  the  United  States  but  in  practically  every  industrial 
country — are  in  disagreement  as  to  how  a  condition  of 
equality  can  be  brought  about.  The  outstanding  point  of 
difference — one  which  has  already  produced  a  definite 
split  in  the  woman’s  movement — is  in  the  value  placed  by 
the  opposing  groups  upon  special  legislation  for  womenj 

Aside  from  their  own  disagreement  as  to  method, 
women  face  a  three-fold  opposition  to  their  demand  for 
equal  economic  rights.  As  stated  by  the  leaders  of  their 
organizations,  the  principal  forms  of  opposition  are : 

1.  The  general  opposition  of  men  as  a  sex,  which 
women  encountered  in  their  campaign  for  equal 
political  rights. 

2.  The  opposition  of  the  working  man  to  his  new 
competitor,  the  working  woman. 

3.  The  opposition  of  the  employer  in  his  effort  to 
hold  a  supply  of  cheap  woman  labor. 

The  alignment  of  forces  promises  that  the  present 
economic  phase  of  the  woman’s  movement  will  produce  a 
bitterer  and  far.  more  prolonged  struggle  than  the  fight 
for  the  vote. 

1  Editorial  Research  Reports,  p.  525-8.  July  13,  1926. 
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Until  the  war,  the  value  of  special  labor  laws  for  wo¬ 
men  was  practically  unquestioned  by  any  organized  group. 
The  war,  however,  followed  by  the  achievement  of  the 
vote,  led  to  a  reconsideration  of  the  whole  problem  by  cer¬ 
tain  groups  of  feminists  and  the  development  of  a  new 
attitude  toward  “protective  legislation.”  Open  contro¬ 
versy  between  these  groups  and  the  organizations  working 
for  further  extension  of  special  labor  laws  for  women  was 
the  result. 

By  1925  the  controversy  had  reached  a  point  where 
Secretary  of  Labor  Davis  was  led  to  say  in  his  annual 
report : 

'The  whole  theory  of  special  legislation  for  the  protection  of 
woman  has  been  challenged^  It  is  wrong  and  dangerous  longer 
to  delay  undertaking  an  inclusive  and  progressive  compilation  of 
facts  bearing  on  this  important  and  disputed  question  in  order  to 
furnish  comprehensive  unbiased  material  as  a  basis  for  careful 
analysis  of  this  question.  Individual  women  as  well  as  organiza¬ 
tions  all  over  the  country  are  calling  on  the  Department  for 
dependable  facts  on  this  subject. 

In  January  1926,  the  Woman’s  Bureau,  Department 
of  Labor,  announced  its  purpose  to  conduct  “a  compre¬ 
hensive  investigation  of  all  the  special  laws  regulating  the 
unemployment  of  women  to  determine  their  effects.”  No 
time  has  been  set  for  the  completion  of  this  investigation. 
According  to  its  preliminary  outline,  the  investigation  will 
include  all  phases  of  the  question  and  involve  the  collec¬ 
tion  of  data  from  many  states.  Since  the  groups  support¬ 
ing  and  opposing  special  legislation  have  been  unable  to 
agree  upon  the  lines  such  an  investigation  should  follow 
to  be  productive  of  valuable  results,  it  is  unlikely  that  any 
collection  of  facts,  however  complete,  will  lead  the  oppos¬ 
ing  groups  to  the  adoption  of  a  common  program. 

On  its  part,  the  National  Womens  Trade  Union 
League — the  outstanding  advocate  of  special  legislation — 
is  attacking  the  problem  of  economic  equality  along  the 
lines  of  its  established  platform : 
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Organization  of  all  workers  into  trade  unions ; 

Equal  pay  for  equal  work  regardless  of  sex  or  race; 

Eight  hour  day  and  forty-four  hour  week; 

An  American  standard  of  living; 

Full  citizenship  for  women; 

Outlawry  of  war; 

Closer  affiliation  of  women  workers  of  all  countries. 

The  National  Womens  Trade  Union  League  is  a  “fed¬ 
eration  of  trade  unions  with  women  members,  with  an  in¬ 
dividual  membership  of  those  accepting  its  platform.”  It 
is  supported  by  individuals  outside  the  trade  union  move¬ 
ment,  as  well  as  within  its  ranks,  and  is  endorsed  by  the 
American  Federation  of  Labor. 

The  National  Woman’s  Party,  holding  that  the  estab¬ 
lishment  of  sex  equality  as  a  legal  principle  is  the  first 
essential  to  ultimate  economic  equality,  is  directing  its 
efforts  to  securing  adoption  of  the  following  amendment 
to  the  Federal  Constitution; 

Men  and  women  shall  have  equal  rights  throughout  the  United 
States  and  every  place  subject  to  its  jurisdiction. 2 

The  Woman’s  Party  is  a  “non-partisan  organization 
formed  to  win  complete  freedom  for  women  in  all  fields 
and  is  open  to  all  women  who  will  put  the  cause  of  wo¬ 
man’s  freedom  before  the  interests  of  any  political  party.” 
In  its  “Declaration  of  Principles,”  the  fourth  article 
reads : 

That  women  no  longer  be  barred  from  any  occupation  but 
every  occupation  open  to  men  shall  be  open  to  women  and  re¬ 
strictions  upon  the  hours,  conditions  and  remuneration  of  labor 
shall  apply  alike  to  both  sexes. 

The  Womens  Trade  Union  League,  in  its  support  of 
special  labor  laws  for  women  and  its  opposition  to  the 
Woman’s  Party  amendment  to  the  Constitution,  asserts 
that ; 

It  is  important  to  distinquish  between  legal  and  economic 
equality.  Freedom  of  contract  under  the  law  does  not  mean  ac- 

2  Similar  amendments  to  state  constitutions  are  likewise  supported  by 
this  group. 
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tual  freedom  of  contract.  If  you  need  a  job  you  have  to  take  it 
on  the  employer’s  terms.  The  poorer  you  are  the  more  you  need 
it  and  the  lower  the  terms  on  which  he  can  force  you  to  take  it. 
Since  the  bargaining  power  of  women  is  limited  in  many  ways 
that  do  not  apply  to  men — by  tradition  which  makes  it  cus¬ 
tomary  to  pay  women  less,  by  over-supply,  by  the  fact  that  a 
standard  has  been  fixed  for  men’s  wages  either  because  they  are 
men,  or  because  they  have  been  in  business  longer,  or  because 
they  are  organized,  or  because  of  a  law — this  question  must  be 
faced :  Is  it  more  important  to  have  an  equal  economic  basis 
with  men  which  you  might  hope  to  have  if  the  least  an  em¬ 
ployer  could  pay  or  the  maximum  hours  he  could  exact  were 
fixed  by  law,  or  is  it  more  important  to  have  the  same  legal 
status  which  means  nothing  in  strength  of  bargaining  power? 

The  answer  put  forward  by  the  Woman’s  Party  to 
meet  this  argument  is  that  bargaining  power  depends 
upon  the  service  a  worker  can  offer  and  the  number  of 
occupational  opportunities  open,  and  that  special  labor 
laws  by  restricting  both  the  service  women  can  offer  and 
the  opportunities  open  to  them,  decreases  the  bargaining 
power  of  all  women  workers. 

While  the  Womens  Trade  Union  League  claims  that 
maternity  laws  and  mothers’  pension  laws  would  be  invali¬ 
dated  by  the  courts  along  with  special  labor  legislation, 
upon  the  adoption  of  the  proposed  constitutional  amend¬ 
ment  the  Woman’s  Party  asserts  that  these  lawrs  in  the 
first  place  are  for  the  benefit  of  children,  both  boys  and 
girls,  and  in  the  second  place  that  maternity  is  a  function 
and  mothers  can  be  legislated  for  as  well  as  soldiers  or 
any  other  functional  group.  Pensions,  it  is  pointed  out 
in  addition,  are  already  being  paid  to  either  parent  need¬ 
ing  help  in  the  support  of  dependent  children. 

To  judge  the  merit  of  the  arguments  advanced  in  the 
present  controversy,  it  seems  essential  to  consider  the 
following  factors : 

The  present  position  of  women  in  industry; 

The  extent  and  trend  of  labor  legislation  for  both  sexes; 

The  attitude  of  employers  toward  special  laws  for  women; 

The  attitude  of  labor  unions  toward  women  in  industry; 

The  opportunities  for  industrial  training  open  to  men  and 
women. 
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CONSIDERATIONS  AFFECTING  AN  EQUAL 
RIGHTS  AMENDMENT 3 

Your  committee  is  to  discuss  whether  equal  rights  for 
women  can  best  be  secured  by  an  amendment  to  the  Con¬ 
stitution  of  the  United  States  or  by  some  other  method, 
and  also  as  an  important  part  of  the  discussion  whether 
the  amendment  proposed  by  the  National  Woman’s  Party, 
or  some  other  amendment,  will  best  secure  equal  rights 
for  women.  This  difficult  question  of  method  must  be 
decided  on  its  merits  as  such  without  regard  to  the  quality 
or  quantity  of  its  opponents.  No  great  economic  and 
social  revolution  like  women’s  equal  rights  should  be 
blocked  by  mere  opinion.  The  women  and  men  with 
vision  were  comparatively  few  who  enfranchised  women 
in  all  countries.  The  mere  opposition  of  many  working 
women  and  of  many  social  workers  should  not  in  itself 
be  decisive  except  in  so  far  as  the  facts  that  they  submit 
are  convincing.  If  working  women  could  be  sure  that 
their  present  gains  could  be  safeguarded  and  their  eco¬ 
nomic  advancement  hastened  by  an  Equal  Rights  Amend¬ 
ment  they  would  probably  not  oppose  it.  On  the  other 
hand,  if  those  who  are  pressing  the  Equal  Rights  Amend¬ 
ment  could  be  sure  of  the  contrary  they  would  probably 
not  advocate  the  amendment.  It  is  a  question  that  can  be 
settled  only  by  careful  thought  and  investigation. 

What  We  Wish  to  Obtain.  Your  committee  believes 
that  as  university  women  we  are  probably  all  agreed  on 
certain  rights  that  we  wish  to  secure  for  ourselves  and 
other  American  women,  such  as:  (a)  The  same  rights  as 
men  to  economic  and  social  equality;  equal  rights  of 
inheritance,  property,  earnings,  contract ;  equal  rights  to 
compete  with  men  for  all  federal  and  state  economic  and 
civic  positions  of  responsibility  and  power;  equal  pay  for 

3  From  article  “Second  Statement  of  the  Committee  Appointed  to 
Present  Considerations  Affecting  an  Equal  Rights  Amendment”  by  M. 
Carey  Thomas  and  Mary  Van  Kleeck.  American  Association  of  University 
Women.  Journal.  18:  19-20.  January,  1925. 
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equal  work;  the  same  rights  as  men  in  our  domestic  life, 
equal  right  to  marry  and  keep  our  jobs,  equal  right  to  our 
children  during  the  life  and  after  the  death  of  our  hus¬ 
bands  ;  in  brief  no  economic  or  political  discrimination 
between  women  and  men  on  account  of  sex,  maternity 
protection  and  children’s  aid  allowances  being  regarded 
as  a  racial  not  a  sex  question  equally  important  to  men 
and  women,  (b)  Such  equal  rights  to  be  secured  as  soon 
as  possible  so  that  after  the  age-long  arrest  of  our  free 
development  we  may  begin  to  live.  Unnecessary  delay  in 
securing  them  not  to  be  tolerated,  (c)  Whatever  method 
of  securing  equal  rights  may  be  decided  on  to  be  so  safe¬ 
guarded  as  not  to  imperil  maternity  protection,  or  chil¬ 
dren’s  aid  allowances ;  and  all  proper  protective  legislation 
now  in  force  for  the  women  workers  in  industry  who  are 
at  present  admittedly  unable  to  help  themselves  to  be  con¬ 
tinued  during  the  period  of  readjustment  until  the  same 
results  can  be  obtained  by  new  methods.  Present  gains 
not  to  be  lost. 

How  to  Secure  Equal  Rights.  American  women  are 
not  yet  agreed  among  themselves,  as  to  the  best  method  of 
securing  equal  rights  for  women.  It  is  tragic  that  when 
women’s  need  is  so  urgent  for  united  action  on  the  part 
of  all  intelligent  women,  women  appear  on  opposite  sides 
when  bills  for  the  protection  of  exploited  women  factory 
workers  or  hearings  on  the  Equal  Rights  Amendment 
come  before  unsympathetic  legislators.  Yet  honest  differ¬ 
ences  of  opinion  exist.  Everyone  who  studies  this  ques¬ 
tion  of  method  must  recognize  that  the  conflicting  consid¬ 
erations  involved  require  our  most  alert  attention  and 
presuppose  for  their  consideration  a  kind  of  information 
that  no  one  seems  to  have  and  that  is  extraordinarily 
difficult  to  obtain. 

Some  of  the  Information  We  Need.  We  are  informed 
that  in  1920  five  European  countries  wrote  a  Women’s 
Equal  Rights  Bill  into  their  constitutions :  Germany,  Aus¬ 
tria,  Czecho-Slovakia,  Esthonia,  and  Lithuania;  and  also 
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the  free  City  of  Danzig.  How  has  it  worked  during  the 
past  four  years  ?  We  do  not  yet  know.  We  are  told  that 
British  women  are  now  working  for  a  Women’s  Equal 
Rights  Bill  that  was  promised  them  by  Lloyd  George 
immediately  after  the  war.  We  ought  to  know  what  it 
will  cover  and  what  abuses  they  think  it  will  correct.  In 
1921  the  State  of  Wisconsin  passed  a  Women’s  Equal 
Rights  Law  with  certain  important  women’s  welfare  ex¬ 
ceptions  allowed.  How  has  it  worked?  Have  these  ex¬ 
ceptions  worked  injustice  to  women?  We  are  told  that 
special  protective  legislation  for  women  workers  in  many 
European  countries  is  giving  place  to  protective  legislation 
for  both  men  and  women.  Sophy  Sanger,  one  of  the 
leading  women  labor  leaders  in  Great  Britain,  for  some 
years  in  charge  of  compiling  and  analyzing  the  labor  laws 
of  all  countries  for  the  International  Labor  Office  of  the 
League  of  Nations  at  Geneva,  wrote  in  March,  1924,  in 
reply  to  a  letter  urging  the  representation  of  women  on 
various  bodies  of  the  League  of  Nations: 

The  time  for  exclusive  labor  legislation  for  women  is  past. 
We  are  now  in  an  age  which  demands  the  highest  possible  stand¬ 
ard  of  working  conditions  for  all  workers  alike,  whether  men 
or  women.  In  the  old  days  labor  legislation  was  so  very  largely 
concerned  with  women  and  children  that  there  would  have  been 
a  better  case  for  insisting  upon  the  presence  of  women  merely  as 
such,  on  any  bodies  drawing  up  standards  of  legislation.  For  in¬ 
stance,  practically  all  the  laws  regulating  hours  of  work  applied 
only  to  women  and  children.  Now  practically  all  countries  have 
laws  regulating  the  hours  of  men  as  well,  and  the  question  is 
considered  as  a  matter  of  industrial  organization,  and  not  of 
the  protection  of  the  weaker  groups  of  workers.  The  same  point 
of  view  has  developed  in  connection  with  night  work.  Night 
work  is  an  anti-social  system  and  should  only  be  permitted, 
whether  for  men  or  women,  where  absolutely  essential.  The 
prohibition  of  night  work  for  women  was  extremely  important 
historically,  as  in  many  countries  it  was  the  beginning  of  the 
regulation  of  hours  of  work.  Where  formerly  women  might  be 
employed  unlimited  hours,  under  the  Berne  Night  Work  Conven¬ 
tion  at  least  they  could  not  be  employed  more  than  13  hours  a 
day.  But  this  is  now  ancient  history,  and  the  regulation  of  night 
work  is  a  social  and  economic  question  in  which  the  sex  of  the 
worker  is  only  a  minor  consideration. 
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We  ought  to  be  familiar  with  European  labor  legisla¬ 
tion  and  its  results.  We  ought  to  be  able  to  estimate 
how  far  the  labor  movement  of  the  United  States  differs 
from  the  labor  movement  abroad  in  its  attitude  toward 
protective  labor  legislation  for  both  men  and  women  and 
whether  this  difference  is  likely  to  be  permanent  or  tem¬ 
porary.  More  facts  are  needed  also  about  the  results  of 
labor  legislation  for  women  in  industry  in  the  United 
States. 

Your  committee  has  been  able  to  find  very  little 
printed  material  that  will  be  of  service  to  the  branches. 
The  Women’s  Bureau  of  the  United  States  Department  of 
Labor,  Washington,  D.  C.,  and  the  Department  of  In¬ 
dustrial  Studies  of  the  Russell  Sage  Foundation,  130  East 
22nd  Street,  New  York  City,  have  collected  much  valu¬ 
able  information  in  regard  to  women  in  industry  but  little 
of  it  has  been  tabulated  from  the  point  of  view  of  our  dis¬ 
cussion  and  what  has  been  published  emphasizes  the  need 
of  special  protective  labor  legislation  for  women. 

On  the  other  side  the  National  Woman’s  Party,  Head¬ 
quarters,  Capitol  Hill,  Washington,  D.  C.,  has  published 
many  leaflets  dealing  with  different  phases  of  the  need 
for  an  Equal  Rights  Amendment  and  also  with  what  is 
in  their  opinion  the  unfortunate  consequences  of  protec¬ 
tive  legislation  for  women. 

As  an  instance  of  conflicting  considerations  which  seri¬ 
ously  affect  our  attitude  toward  an  Equal  Rights  Amend¬ 
ment  your  committee  is  not  in  agreement  as  to  the  psy¬ 
chological  effect  of  protective  legislation  applying  to 
women  only.  Miss  Thomas  points  out  that  obscure  an¬ 
cestral  traditions  and  inherited  inhibitions  play  an  extra¬ 
ordinary  part  in  our  psychology  and  affect  consciously 
and  unconsciously  our  reaction  to  any  great  social  change, 
such  as  the  equal  economic,  social  and  political  rights  of 
women.  She  believes  that  the  inferiority  complex  still 
persists  in  most  women  and  in  all  men,  even  in  our  most 
ardent  men  feminists.  She  thinks  that  whether  we  regard 
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special  protective  legislation  for  women  temporarily  nec¬ 
essary  or  not  it  is  only  fair  to  admit  such  legislation  tends 
to  reinforce  in  us  and  to  create  anew  in  the  younger  gen¬ 
eration  the  opinion  that  adult  women  have  not  the  same 
inalienable  right  to  their  economic  job  as  men  have,  that 
as  long  as  the  conditions,  hours,  remuneration,  time  (day 
or  night)  of  women’s  labor,  and  the  occupations  women 
may  engage  in  may  be  regulated,  separately  from  similar 
conditions  affecting  men’s  labor,  by  state  legislatures  (on 
which,  incidentally,  women  are  not  as  a  rule  represented), 
this  special  protective  legislation  must  unavoidably  be  re¬ 
flected  in  the  attitude  of  legislators,  employees,  school 
boards,  men  who  compete  with  women  for  jobs,  the  gen¬ 
eral  public  and  women  toward  the  work  of  all  women. 
Miss  Thomas  thinks  that  not  only  the  interests  of  women 
in  industry  and  in  mercantile  firms  should  be  considered 
but  also  the  interests  of  all  the  other  working  women  in 
the  United  States  who  must  have  a  fair  field  for  competi¬ 
tion  with  men  without  discrimination.  Miss  Thomas  be¬ 
lieves  that  the  danger  of  this  protective  attitude  was  well 
stated  in  the  decisions  of  the  United  States  Supreme 
Court,  in  1923  ;  denying  the  legality  of  the  minimum  wage 
for  women  in  the  District  of  Columbia : 

We  cannot  accept  the  doctrine  that  women  of  mature  age, 
sui  juris,  require  or  may  be  subjected  to  restrictions  upon  their 
liberty  of  contract  which  could  not  lawfully  be  imposed  in  the 
case  of  men  under  similar  circumstances.  To  do  so  would  be 
to  ignore  all  the  implications  to  be  drawn  from  the  present-day 
trend  of  legislation,  as  well  as  that  of  common  thought  and 
usage,  by  which  woman  is  accorded  emancipation,  from  the  old 
doctrine  that  she  must  be  given  special  protection  or  be  sub¬ 
jected  to  special  restraint  in  her  contractual  and  civil  relation¬ 
ship.”  (Adkins  v.  The  Children’s  Hospital,  261,  U.  S.  525,  1923.) 

Miss  Van  Kleeck  believes  that  shortening  the  hours  of 
labor  or  raising  wages  has  enabled  women  in  industry  to 
increase  their  skill  and  efficiency  and  to  become  capable  of 
promotion  to  higher  positions./  A  labor  law  which  accom¬ 
plishes  these  results  has  the  psychological  effect  of  in¬ 
creasing  the  sense  of  power  and  independence  of  women 


54 


THE  REFERENCE  SHELF 


in  industry.  Twenty  years  of  investigation  of  industrial 
conditions  affecting  both  men  and  women  have  convinced 
Miss  Van  Kleeck  that,  far  from  putting  women  at  a  dis¬ 
advantage,  a  labor  law  which  improves  conditions  for  them 
also  improves  conditions  for  men  employed  in  the  same 
establishment.  But  it  should  be  added  that  an  increasing 
body  of  labor  legislation  applies  to  both  men  and  women. 
Minimum  wage  laws  and  laws  limiting  daily  hours  still 
apply  to  women  only  in  this  country,  because  men  have 
preferred  to  trust  to  their  trade  unions  to  secure  for  them 
fair  wages  and  short  hours.  Miss  Van  Kleeck  believes  that 
unless  this  policy  changes,  there  should  be  no  slackening 
of  effort  to  secure  these  same  results  for  women  by  labor 
laws,  while  working  constantly  also  to  strengthen  the  or¬ 
ganization  of  women  in  trade  unions.  Both  labor  leg¬ 
islation  and  organization  will  tend  to  have  a  wholesome 
psychological  effect  in  increasing  women’s  power  to  make 
their  way  successfully  in  industry.  To  her  the  reasoning 
of  the  Supreme  Court  in  favor  of  “freedom  of  contract,” 
quoted  above,  in  face  of  the  complications  of  large-scale 
modern  industry,  is  an  anachronism.  Facts  of  the  present, 
not  theories,  must  be  our  guide  to  larger  freedom  for 
women.  Thus  we  come  back  to  the  need  for  all  possible 
information  and  as  to  that  need  your  committee  is  fully 
in  accord. 


AFFIRMATIVE  DISCUSSION 


SHALL  WOMEN  THROW  AWAY 
THEIR  ADVANTAGES?1 

A  resolution  to  amend  the  Constitution  has  been  intro¬ 
duced  in  Congress  which  provides  that  “Men  and  women 
shall  have  equal  rights  throughout  the  United  States  and 
every  place  subject  to  its  jurisdiction.”  The  author  and 
sponsor  of  this  proposed  amendment  is  the  National  Wo¬ 
man’s  Party,  which  announces  as  its  object  the  “removal 
of  all  discriminations  in  the  law.”  Whether  the  group 
that  is  conducting  the  campaign  in  favor  of  this  measure 
understands  its  import  matters  not.  The  danger  is  that 
the  great  mass  of  voters,  especially  the  women,  will  favor 
it  because  they  do  not  understand  it. 

“Equality”  is  a  pleasing  word,  and  we  have  come  to 
regard  “discrimination”  as  a  displeasing  word.  But  equal¬ 
ity  may  involve  reduction  as  well  as  addition,  and  the  re¬ 
moval  of  discriminations  means  the  loss  of  privileges  as 
well  as  the  removal  of  handicaps.  It  must  not  be  assumed 
that 'equal  rights  for  women  in  all  respects  means  greater 
rights  for  them,  nor  that  the  discriminations  which  the 
amendment  would  remove  would  all  be  discriminations 
against  them. 

What  the  amendment  really  means  is  that  neither  the 
United  States  nor  any  state  shall  enact  any  statute  under 
which  the  rights  of  men  and  the  rights  for  women  are  not 
equal,  and  that  all  existing  statutes  shall  be  invalidated, 
in  so  far  as  they  contain  instances  of  unequal  rights,  and 
furthermore  that  the  common  law  inequalities,  where  still 
in  force,  shall  no  longer  be  applied  by  the  Courts.  The 

1  By  Edward  Clark  Lukens  of  the  Philadelphia,  Pa.,  Bar.  American 
Bar  Association.  Journal.  11:645-6.  October,  1925. 
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effect  would  be  to  render  invalid  any  law  which  gives 
men  rights  not  given  to  women,  or  which  gives  women 
rights  not  given  to  men,  at  least  as  far  as  such  discrimina¬ 
tion  is  concerned.  A  statute  discriminating  in  favor  of 
women  would  of  course  be  as  invalid  as  a  statute  discrim¬ 
inating  in  favor  of  men.  If  disabilities  are  taken  away, 
privileges  must  be  taken  also.  If  rights  must  be  equal, 
duties  must  be  equal. 

It  is  not  to  be  denied  that 'there  are  real  injustices 
which  the  Woman’s  Party  is  striving  to  remedy.  There 
are  situations,  especially  in  regard  to  disposing  of  real 
estate  and  the  making  of  certain  kinds  of  contracts,  in 
which  the  married  woman  is  powerless  to  act  without  the 
joinder  of  her  husband.  Under  the  common  law  the 
wife’s  legal  personality  was  almost  completely  merged  in 
the  husband’s  as  far  as  property  and  contractual  rights 
were  concerned.  Except  as  to  political  rights,  her  restric¬ 
tions  centered  upon  the  fact  of  marriage  rather  than  upon 
her  sex,  a  single  woman  or  widow  having  full  contractual 
powers.  Most  of  the  states  within  the  last  half  century 
have  enacted  “Married  Women’s  Property  Acts,”  remov¬ 
ing  some,  but  not  all,  of  the  common  law  disabilities. 
The  statutes  of  the  several  states  vary  considerably,  some 
being  less  liberal  than  others,  but  there  is  every  reason 
to  believe  that  as  time  goes  on  the  states  that  have  been 
backward  in  this  respect  will  follow  the  lead  of  the  states 
that  have  removed  the  ancient  disabilities,  and  that  the 
few  disabilities  remaining  in  the  more  modern  statutes 
will  gradually  be  eliminated.  Efforts  to  hasten  progress 
toward  this  result,  especially  in  those  states  in  which  little 
has  already  been  done,  will  probably  commend  themselves 
to  all  but  the  most  conservative. 

When,  however,  a  group  of  women  asks  us  at  one 
stroke  to  render  it  impossible  for  the  rights  of  women 
to  be  either  greater  or  less  than  the  rights  of  men  in  any 
subject  whatsoever,  it  behooves  us  to  look  carefully  at 
the  possible  results.  Those  who  would  benefit  women 
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must  use  care  lest  in  removing  restrictions  they  rob  them 
of  privileges.  Let  us  therefore  look  at  a  few  situations 
in  which  the  equalization  process  would  work  in  the  op¬ 
posite  way  to  the  one  chiefly  intended.  To  list  completely 
the  existing  Federal  and  State  statutes  under  which 
women  have  some  right  or  privilege  not  granted  to  men 
would  be  tedious.  It  will  suffice  to  point  out  a  few  of 
them  in  order  to  illustrate  the  danger. 

First  and  foremost,  we  have  the  great  mass  of  legisla¬ 
tion  protecting  the  working  conditions  of  women.  These 
statutes  vary  greatly  in  detail,  but  there  are  only  four 
states  in  the  Union  that  do  not  have  some  law  limiting  the 
hours  of  work  for  women.  Nine  states  have  an  eight 
hour  limit,  while  in  the  majority  the  limit  is  nine  or  ten 
hours.  Eighteen  states  also  have  statutory  regulations 
providing  for  a  day  of  rest,  time  for  meals,  or  rest  periods 
for  women  laborers.  Sixteen  states  prohibit  night  work 
for  women  in  certain  industries  or  occupations.  Thirteen 
states  have  laws  establishing  a  minimum  wage  for  women 
workers. 

These  statutes  apply  to  women  only,  treating  the 
question  of  their  working  conditions  as  a  subject  apart 
from  other  labor  legislation.  To  apply  the  same  limits 
to  men  would  be  possible  neither  constitutionally  nor 
practically.  Such  laws  are  restrictions  not  only  upon  the 
employer’s  right  to  employ,  but  also  upon  the  woman’s 
right  to  work.  From  a  legal  standpoint  they  are  restric¬ 
tions  upon  the  employees,  though  from  an  economic  and 
social  viewpoint  they  are  for  their  protection.  Equality 
in  legislation,  compelled  by  constitutional  amendment, 
would  sweep  away  this  entire  body  of  protective  law  and 
bring  back  the  woman  worker  to  her  former  position 
which  make  such  laws  necessary  and  caused  them  to  be 
enacted. 

Next  in  importance  come  the  desertion  and  non¬ 
support  laws.  Most  of  the  states  have  laws  either  making 
it  a  penal  offense  for  a  man  to  desert  and  fail  to  support 
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his  wife  and  children,  or  enabling  the  court  to  compel 
such  a  husband  or  father  to  make  periodical  payments  for 
their  support,  or  both.  The  courts  having  jurisdiction  in 
this  matter  are  exceedingly  busy,  and  thousands  of  dol¬ 
lars  are  collected  for  destitute  families  from  deserting 
husbands  through  their  process.  There  is  no  provisions 
in  these  statutes  for  compelling  a  deserting  wife  to  con¬ 
tribute  to  the  support  of  her  husband,  and  the  statutory 
basis  for  these  “support  orders”  would  fall,  under  the 
equality  amendment.  The  unfortunate  wives  who  bring 
their  petitions  to  these  courts  come  asking  for  support 
and  not  for  equality.  In  the  large  cities  they  come  in 
great  numbers.  They  ask  for  bread,  and  shall  we  give 
them  a  stone  by  telling  them  that  their  husbands  can 
desert  them  with  impunity  because  women  have  been 
granted  equality? 

In  Pennsylvania  we  have  a  “Mothers’  Assistance  Fund 
Act,”  providing  for  monthly  payments  by  the  state  to  poor 
and  dependent  mothers  under  certain  circumstances,  es¬ 
pecially  where  they  are  widowed.  Would  the  advocates 
of  equality  favor  fathers’  assistance,  or  would  they  rob 
the  widow  of  her  mite  in  order  that  she  may  enjoy 
equality  ? 

The  statute  books  of  the  states  are  filled  with  laws  of 
somewhat  less  importance,  but  of  great  variety,  giving 
some  special  privilege  or  immunity  to  women  as  a  class. 
A  widow  in  Pennsylvania  is  allowed  an  “exemption”  of 
$500  out  of  the  property  of  her  deceased  husband,  free 
from  the  claims  of  his  creditors,  so  that  she  is  not  left 
utterly  penniless  if  he  dies  insolvent.  It  is  difficult  to  see 
how  widows  could  be  given  a  privilege  as  a  class,  if  no 
privilege  could  be  given  to  women. 

The  vagrancy  laws  of  several  states  exempt  women 
from  liability  to  arrest  as  vagrants,  and  the  statutes  allow¬ 
ing  arrest  on  civil  process  in  certain  classes  of  damage 
suits  generally  exempt  women,  or  at  least  married  women, 
from  such  arrests. 
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Some  difficulties  would  crop  up  under  this  amend¬ 
ment,  intended  by  no  one,  which  would  be  difficult  to  get 
around,  in  spite  of  their  absurdity.  Under  the  Federal 
Statute  regulating  the  Army,  which  provides  that  recruits 
enlisting  in  the  Army  must  be  effective  and  able-bodied 
men  between  the  ages  of  sixteen  and  thirty-five  years  of 
age,  it  would  be  difficult  in  the  face  of  the  proposed 
amendment  to  exclude  effective  and  able-bodied  women  of 
the  prescribed  age,  and  it  might  become  the  popular 
practice  for  our  debutantes  to  serve  a  short  enlistment 
in  the  infantry. 

The  liberation  of  women  has  been  one  of  the  great 
social  changes  of  the  past  century,  and  no  one  can  say 
that  it  has  been  entirely  completed,  but  the  changes  in 
law  that  have  accompanied  it  have  not  been  its  cause  nor 
its  most  important  result.  The  changes  in  law  have 
merely  registered  the  changes  of  public  opinion  in  such 
matters  as  are  capable  of  legislative  control. 

There  are  many  ways  in  which  the  position  of  women 
has  improved  that  are  economic  and  social.  The  most 
effective  efforts  of  those  who  have  sincerely  and  intelli¬ 
gently  desired  to  help  women,  whether  in  the  field  of  leg¬ 
islation  or  in  other  fields,  have  been  directed  toward  the 
solution  of  problems  and  the  alleviation  of  hardships 
which  are  peculiar  to  women.  The  legislation  cited  repre¬ 
sents  an  attempt  to  make  women  more  nearly  equal  to 
men  in  the  competitive  struggle  than  nature  has  made 
them  by  allowing  them  privileges  and  immunities  not 
given  to  men.  The  physical  handicap  which  nature  places 
upon  women  can  not  be  removed  even  by  constitutional 
amendment,  and  the  laws  and  customs  of  civilization  rec¬ 
ognize  this  handicap  and  seek  to  protect  women  from 
dangers  and  hardships  that  may  result  from  it.  The  kind 
of  legislation  that  assists  in  this  beneficent  purpose  rests 
upon  the  difference  between  women  and  men,  and  a  sys¬ 
tem  of  law  which  refused  to  recognize  this  difference 
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would  be  cruel  to  women.  There  are  various  forms  of 
protection  that  women  need  and  that  men  do  not  need. 

It  is  surprising  indeed  that  women  should  seek  to 
throw  away  these  protections.  Do  they  really  want  to  be 
allowed  to  work  at  night  in  factories  and  mills?  Would 
they  rather  not  be  able  to  compel  deserting  husbands  to 
support  them?  Or  is  it  the  women  who  do  not  work  in 
factories  anyhow,  and  who  do  not  need  their  husbands’ 
support,  who  desire  an  empty  equality  at  the  expense  of 
their  less  fortunate  sisters’  real  welfare? 

Let  no  women  nor  man  favor  this  amendment  with 
closed  eyes,  and  fail  to  see  the  ugly  thing  that  lurks  be¬ 
hind  the  alluring  mask  of  equality.  A  few  women  favor 
the  measure  because  they  are  out  of  touch  with  the  real 
facts  of  life’s  struggle;  the  danger  is  that  many  will  favor 
it  because  of  ignorance  of  the  results  that  it  must  bring. 
If  women  act  in  ignorance,  and  men  follow  them  through 
stupid  sentimentality  the  efforts  of  a  century  of  true  lib¬ 
eralism  may  be  sacrificed  to  a  fetish  based  upon  a  false¬ 
hood.  If  women  become  awake  to  their  own  interests, 
and  men  temper  their  chivalry  with  common  sense,  the 
way  will  be  left  open  for  further  progress  toward  the  real 
safeguarding  and  elevation  of  womanhood. 

EQUAL  RIGHTS  AND  “EQUAL  RIGHTS” 2 

Do  you  believe  in  Justice  ?  Of  course  you  do. 

Do  you  believe  in  equal  rights  for  men  and  women? 
In  this  day  and  age,  of  course  you  do — because  you  be¬ 
lieve  in  justice. 

But — 

Do  you  believe  that  you  can  establish  justice  by  de¬ 
creeing  that  “all  people  shall  deal  justly  with  each  other?” 
Probably  not,  because  you  know  that  justice,  the  abstract 

2  By  Ethel  M.  Smith,  secretary  of  the  Legislative  Department,  Na¬ 
tional  Women’s  Trade  Union  League  of  America.  8p.  Reprinted  from 
the  New  York  Times.  73,  sec.  8:  12.  January  20,  1924. 
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principle,  must,  for  this  work-a-day  world,  be  translated 
into  actualities  and  defined  in  terms  of  law.  And  after 
that  there  must  be  courts  to  decide  the  meaning  and  appli¬ 
cation  of  the  law  in  concrete  cases.  You  and  I,  both  be¬ 
lieving  in  justice  for  all  people,  may  hold  exactly  opposite 
beliefs  as  to  what  constitutes  justice  in  a  given  instance. 
The  law,  as  interpreted  by  the  courts,  will  uphold  one  of 
us  and  refute  the  other. 

Then  consider — 

Do  you  believe  that  equal  rights  for  men  and  women 
can  be  secured  by  decreeing  that  “men  and  women  shall 
have  equal  rights”'  If  our  reasoning  is  correct,  you 
would  not  expect  that  decree  to  be  any  more  effective  than 
the  other.  What  are  “rights”  in  terms  of  law  ?  What  are 
“equal  rights  ?”  In  fact,  in  view  of  some  court  decisions, 
what  are  “men  and  women  ?”  Or,  rather,  when  ? 

Our  first  question  above  is  hypothetical.  The  second 
is  before  us  in  fact,  to  be  dealt  with  in  the  present  Con¬ 
gress  as  a  resolution  for  an  amendment  to  the  federal 
constitution.  As  proposals  for  legislation,  either  mandate 
might  means  anything — or  nothing.  Which  might  seem  to 
be  the  end  of  the  matter,  were  the  logic  of  it  all. 

But  logic  is  not  all,  nor  are  we  at  the  end  of  the  matter. 
We  are  at  the  beginning  of  a  sharp  and  lasting  conflict 
between  an  extremist  group  of  feminists  on  the  one  hand 
and  the  great  mass  of  the  woman  movement,  together 
with  the  entire  labor  movement,  on  the  other.  The  con¬ 
stitutional  amendment  which  is  in  controversy  would  pro¬ 
vide  that  “Men  and  women  shall  have  equal  rights 
throughout  the  United  States  and  every  place  subject  to 
its  jurisdiction.”  It  has  been  proposed  by  the  National 
Woman’s  Party,  which  was  the  extreme  left  of  the  wo¬ 
man  suffrage  movement,  and  then,  as  now,  a  minority  in 
the  whole  woman  movement.  The  new  proposal,  being  a 
minority  agitation,  might  be  readily  overcome  by  the 
women’s  forces  against  it  but  for  two  facts.  The  minority 
has  millionaire  backing  for  its  undertaking.  And,  wit- 
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tingly  or  unwittingly  on  the  part  of  the  proponents,  its 
program  plays  conveniently  into  the  hands  of  a  large  and 
well-financed  group  of  men  whose  commercial  self-inter¬ 
est  it  serves. 

We  witness,  then,  in  Congress,  the  active  lobby  of 
well-to-do  women  of  the  National  Woman’s  Party  de¬ 
manding  the  adoption  of  their  “equal  rights”  amendment ; 
and  an  equally  active,  but  by  no  means  well-to-do  group, 
protesting  against  a  measure  which  they  consider  to  be  a 
menace  to  their  actual  livelihood,  and  that  of  their  wage¬ 
earning  sisters.  These  opposition  forces  of  women  are 
wage-earners  belonging  to  the  National  Women’s  Trade 
Union  League  and  the  American  Federation  of  Labor,  and 
women  of  all  conditions  of  life,  belonging  to  such  widely 
representative  organizations  as  the  National  League  of 
Women  Voters,  the  Young  Women’s  Christian  Associa¬ 
tion,  the  National  Consumers’  League,  the  General  Fed¬ 
eration  of  Women’s  Clubs,  the  National  Council  of  Catho¬ 
lic  Women,  the  Council  of  Jewish  Women,  the  American 
Association  of  University  Women,  the  American  Home 
Economics  Association,  the  National  Council  of  Women, 
the  Girls’  Friendly  Society,  the  American  Federation  of 
Teachers. 

The  opposition  to  the  proposed  amendment  is  based 
upon  legal  opinions  to  the  effect  that  the  terms  of  the 
measure,  undefined  as  they  are  and  must  be  in  a  consti¬ 
tutional  provision,  would  throw  into  the  court  and  prob¬ 
ably  invalidate  laws  giving  rights  to  women  which 
women  need,  irrespective  of  whether  those  same  rights 
obtain  for  men  or  not.  The  amendment  would  destroy, 
without  replacing.  And  insofar  as  it  did  not  destroy,  it 
would  be  unnecessary,  because  nearly  everything  it  pur¬ 
ports  to  do  must  now,  and  would  likewise  under  the 
amendment,  be  a  matter  of  separate,  specific  legislation, 
by  state  legislatures  or  Congress. 

Why  then  take  the  risk  of  destroying,  for  example,  the 
laws  limiting  the  hours  of  labor  for  women  factory 
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workers  ?  Or  the  laws  establishing  commissions  to  fix  the 
minimum  living  wage  for  women?  Or,  for  that  matter, 
why  destroy  (until  you  have  a  better  substitute  ready), 
the  laws  requiring  husbands  to  support  their  wives  and 
families?  Or  laws  providing  mothers’  or  widows’  pen¬ 
sions?  Or  protecting  maternity?  Or  laws  fixing  an  age 
of  consent  for  girls?  Grant  that  any,  or  all,  those  laws 
need  amending.  Is  it  constructive,  or  is  it  even  sensible, 
to  attain  equality  by  the  negative  process  of  taking  away 
what  one  sex  has  gained  merely  because  the  other  sex  has 
it  not?  Would  it  have  been  sensible  to  achieve  equal 
suffrage  by  taking  the  vote  away  from  men? 

This  is  not  a  far-fetched  analogy.  The  question  turns 
upon  the  definition  of  the  terms  “rights”  and  “equal 
rights.”  The  immediate  effect  of  a  constitutional  amend¬ 
ment  is  to  make  unenforceable  all  state  laws  that  conflict 
with  it.  This  was  a  clear-cut  result  in  the  case  of  the 
Fifteenth  Amendment,  extending  the  right  to  vote  regard¬ 
less  of  race,  color  or  previous  condition  of  servitude.  It 
was  a  clear-cut  issue  in  the  case  of  the  woman  suffrage 
amendment,  and  again  in  the  prohibition  amendment. 
One  question  only  was  involved,  in  each  of  those  amend¬ 
ments.  The  effect  was  understood  in  advance. 

The  proposed  “equal  rights”  amendment  is  quite  a 
different  matter.  It  assumes  that  other  kinds  of  rights — 
social  and  economic  rights,  especially — are  the  same  as 
legal  rights,  or  can  be  secured  by  legislative  enactment. 
As  a  matter  of  fact,  legal  rights  may  actually  defeat 
economic  or  social  rights.  This  has  been  labor’s  most 
bitter  experience.  It  might  easily  be  the  experience  of 
women  as  wives  and  mothers  under  the  proposed  amend¬ 
ment.  The  injustice  might  reach  to  girls  of  twelve  or 
fourteen. 

The  laws  affecting  women  factory  workers  are  per¬ 
haps  the  clearest  case  in  point,  and  they  are  probably  the 
most  important,  inasmuch  as  they  affect,  directly  or  in- 
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directly,  nearly  9,000,000  women  wage  earners.  Such 
laws  exist  in  almost  every  state  of  the  United  States. 
They  exist  because,  however  high  the  ideals  and  efforts 
of  the  best  establishments  in  any  industry,  there  are  al¬ 
ways  some  employers  who  will  undercut  and  drag  down 
the  standards  of  the  whole  group — unless  the  law  pre¬ 
vents.  This  under-cutter  is  the  very  type  of  employer 
who  makes  a  point  of  hiring  women,  because  women 
workers,  as  a  class,  are  younger,  less  experienced  in  bar¬ 
gaining  for  their  services,  and  therefore  more  exploitable 
than  men.  States  that  have  10-hour  laws  for  women  in 
industry  have  enacted  such  laws  because  without  them 
women  had  to  work  11  and  12  hours  a  day.  The  9-hour 
states,  by  their  laws,  prevent  the  employment  of  women 
for  10  hours  a  day.  And  the  8-hour  states  conform  to  the 
still  higher  standard. 

For  these  laws,  like  most  labor  laws,  limit  the  right  of 
contract,  both  for  the  employer  and  the  employed.  On 
the  other  hand,  they  confer  upon  the  worker  the  right 
to  a  shorter  work  day.  One  right  is  lost  by  the  worker 
to  gain  the  other.  The  right  to  more  leisure,  hence  better 
opportunity  for  health,  education,  recreation  and  good 
citizenship,  means  more  to  the  worker  than  the  right  to 
work  12  hours  a  day. 

For  the  most  part  the  laws  limiting  hours  of  labor 
apply  to  women,  but  not  to  men.  A  few  of  them  apply 
to  men  and  women  both,  or  perhaps  only  to  men,  as  in 
the  case  of  miners  and  railroad  men,  because  there  are  no 
women  in  those  occupations.  They  were  made  to  apply 
to  women  because  women  needed  them  most,  the  great 
women-employing  industries  (textile  factories,  canning 
factories,  candy  factories,  sweat-shops  for  garment  mak¬ 
ing,  etc.),  having  longer  hours  and  lower  wages  than  the 
great  men  employing  industries  (like  the  printing  trades, 
metal  trades,  building  trades,  etc.).  But  what  happens  is 
that  the  laws  for  women  bring  up  the  standards  for  men 
in  the  same  industries,  because  the  men’s  and  women’s 
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work  is  interdependent,  and  when  the  women  stop  work 
at  the  end  of  the  day  the  men  have  to.  It  worked  this 
way  in  Massachusetts,  where  the  biggest  industry  affected 
by  the  women’s  48-hour  law  was  the  textile  industry.  The 
whole  industry,  for  men  and  women  both,  had  to  be  put 
on  the  48-hour  basis,  because  of  the  law  which  applied  to 
women  only. 

Actually,  therefore,  the  48-hour  law  of  Massachusetts, 
gives  to  men  and  women  both  a  new  economic  right — the 
right  to  a  48-hour  week.  Legally,  however,  it  limits  this 
right  of  contract  for  women,  but  not  for  men.  Under  the 
“equal  rights”  amendment  of  the  National  Woman’s 
Party,  the  Massachusetts  48-hour  law  would  be  nullified. 
By  the  same  reasoning  the  women’s  hour  laws  of  43  other 
states  would  go.  So  would  the  minimum  wage  law  of 
Massachusetts  and  11  other  states — since  they,  too,  limit 
the  right  of  contract  for  women  and  not  for  men.  They 
confer,  these  minimum  wage  laws  do,  the  right  to  a  living 
wage,  and  thereby  bring  women  workers  nearer  to  re¬ 
ceiving  equal  pay  with  men  for  equal  work.  But  this 
economic  right,  this  economic  equality,  wotdd  be  des¬ 
troyed  by  the  enforcement  of  legal  equality. 

Consider  also  some  other  kinds  of  rights ;  say  the 
wife’s  “right”  to  her  husband’s  “support.”  It  is  fairly 
obvious  to  everybody  that  in  the  typical  family  life  the 
wife  does  her  share  toward  the  family  “support.”  But 
the  law  measures  “support”  in  terms  of  money,  and  under 
non-support  laws  the  wife  may  have  a  right  to  sue  her 
husband,  or  the  State  may  punish  him  for  refusal  to  pro¬ 
vide  the  money  needed  for  the  family.  Legal  authorities 
say  these  laws  would  be  thrown  into  the  courts  by  the 
National  Woman’s  Party  amendment,  on  the  ground  that 
the  rights  of  husband  and  wife  are  not  equal.  Something 
must  therefore  be  done  about  it,  and  it  is  unquestionably 
important  to  know  what  that  something  is.  Shall  we  be 
content  to  equalize  by  taking  away  the  wife’s  right  to  sup- 
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port?  Or  shall  we  give  the  husband  the  same  right  and 
claim  against  her? 

If  the  mother  of  six  children  has  no  redress  against 
a  husband  who  chooses  to  evade  his  responsibility,  can 
she  be  said  to  have  in  fact  equal  rights  with  the  hus¬ 
band — in  spite  of  their  equal  legal  footing  in  their  like 
inability  to  get  redress  from  each  other? 

On  the  other  hand  :  Giving  both  husband  and  wife  the 
right  to  redress,  what  shall  the  husband  recover?  As¬ 
suming  that  the  average  wife  is  not  a  wage-earner,  and 
has  no  independent  income  of  her  own,  her  responsibili¬ 
ties  must  be  measured  in  other  terms  than  money;  pre¬ 
sumably  in  terms  of  service.  But  if  the  services  of  a  wife 
who  has  three  children  to  look  after  be  equal  to  the  ser¬ 
vices  of  a  husband  who  contributes  $200  a  month  to  the 
family  support,  what  shall  be  done  to  equalize  the  re¬ 
quirements  where  the  husband  earns  only  $100  a  month 
and  the  wife  has  six  children  to  look  after? 

Or  suppose  we  are  concerned  with  equalizing  the  re¬ 
sponsibility  of  the  father  and  the  mother  of  an  illegitimate 
child.  Generally  the  laws  discriminate  against  the  mother. 
They  hold  her  responsible,  more  than  they  hold  the 
father.  The  father  should,  of  course,  be  made  equally 
responsible.  But  would  the  National  Woman’s  Party 
amendment  do  that?  Only  in  the  sense  of  making  neither 
parent  responsible.  The  mother  could  claim  exemption 
because  the  father  was  not  held.  And  it  would  take  much 
more  than  a  mere  mandate  of  equality  to  hold  the  illegiti¬ 
mate  father.  Meantime,  what  of  the  child?  To  frame 
and  pass  a  workable,  enforceable  law  to  hold  the  illegiti¬ 
mate  father  has  baffled  many  earnest  people  for  many 
laborious  years. 

And  so  with  the  age-of-consent  laws.  Nearly  every¬ 
where  they  apply  only  to  girls.  The  Woman’s  Party 
amendment  would  not  automatically  extend  them  to  boys. 
It  would  throw  them  into  the  courts  and  nullify  them  for 
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girls  until  the  court  decided,  or  until  some  new  law  was 
worked  out.  In  other  words,  were  the  proposed  amend¬ 
ment  passed,  the  States  and  Congress  would  be  con¬ 
fronted  with  alternatives  such  as  these : 

Do  without  laws  making  husbands  liable  for  money 
support  of  their  families ;  or  make  wives  equally  liable. 

Do  without  mothers’  and  widows’  pensions ;  or  pro¬ 
vide  pensions  for  fathers  and  widowers. 

Do  without  maternity  protective  laws ;  or  provide  cor¬ 
responding  protection  for  fathers. 

Disregard  all  physical  differences  between  men  and 
women ;  or  make  laws  applying  to  both  sexes  irrespective 
of  those  differences. 

Disregard  the  special  needs  of  women  as  women;  or 
make  the  same  laws  apply  to  men,  whether  needed  or  de¬ 
sired  by  men  or  actually  undesirable  for  them. 

Blanket  legislation,  by  a  constitutional  amendment 
drawn  in  terms  so  sweeping  and  undefined,  is  a  reckless 
and  ruthless  proposal ;  especially  in  view  of  the  fact  that 
there  is  a  perfectly  feasible,  constructive  way  to  remove 
the  legal  discriminations  against  women  without  courting 
the  inequalities  and  injustices  involved  in  the  “equal 
rights”  amendment  of  the  National  Woman’s  Party. 
Everybody  knows  that  there  are  scores  of  sex-discrimina¬ 
tory  laws  on  the  statute  books ;  various  kinds  of  laws, 
varying  in  different  states,  specific,  obvious  injustices, 
apparent  to  the  naked  eye.  Some  of  these  are  hang-overs 
from  the  old  common  law  or  the  Code  Napoleon.  Others 
are  deliberate  discriminations  of  more  modern  date.  No¬ 
body  defends  such  laws  today,  and  practically  all  thinking 
women,  with  the  vote  now  in  their  hands,  are  agreed  that 
they  should  be  revised  or  repealed. 

Women’s  organizations,  indeed,  are  so  well  agreed 
upon  this  that  ever  since  they  got  the  vote  they  have  been 
diligently  working  to  remove  the  discriminations.  They 
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did  not  think — excepting,  of  course,  the  Woman’s  Party — 
that  in  order  to  give  the  wife  in  Texas  control  over  her 
own  earnings  they  should  seek  a  constitutional  amend¬ 
ment  that  would  nullify  the  48-hour  week  for  women 
wage-earners  of  Massachusetts.  What  they  sought,  and 
what  they  got,  in  68  instances  in  28  states  within  three 
years’  time,  was  specific  legislation  removing  discrimina¬ 
tions  or  giving  women  new  rights.  They  are  continuing 
that  process,  which  they  believe  and  they  have  demon¬ 
strated,  is  feasible,  constructive,  and  quite  as  rapid  as  a 
constitutional  amendment  would  be  which  merely  re¬ 
quired  the  states  to  do  what  they  already  are  doing. 

Women’s  opposition  to  the  National  Woman’s  Party 
amendment  is  due  to  the  indiscriminate  and  reckless  des¬ 
tructiveness  of  that  amendment.  The  language  has  a 
plausible,  alluring  sound,  and  women  do  want  equal  rights 
with  men.  But  the  women  of  the  National  League  of 
Women  Voters,  the  National  Women’s  Trade  Union 
League,  the  National  Consumers’  League,  and  all  the 
eleven  associated  women’s  organizations  opposing  this 
amendment,  are  the  very  women  who,  in  every  state,  have 
done  most  of  the  hard  work  to  remove  the  old  common 
law  disabilities  and  other  discriminations  against  women. 
They  know  something  of  the  trickery  of  words.  “Equal 
rights”  may  be  anything,  to  suit  any  purpose,  unless  the 
right  is  defined. 

These  women,  therefore,  will  buy  no  pig  in  a  poke. 
They  know  a  right  way,  a  safe  way,  to  secure  equal 
rights,  without  imperiling  our  social  standards,  without 
destroying  women’s  labor  laws,  without  sacrificing  one 
group  of  women  to  the  purposes  of  another.  Legal 
rights,  social  rights,  economic  rights,  each  need  careful, 
specific  consideration,  and  well-drawn  statutes  to  protect 
or  guarantee  them.  The  need  is  for  specific  State  or 
Congressional  action  where  existing  laws  are  discrimina¬ 
tory.  That  is  their  program. 
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PAPER  EQUALITY 8 

Three  arguments  used  by  the  Woman’s  Party  in  favor 
of  the  proposed  “equal  rights”  amendment  especially  im¬ 
pressed  me.  First,  “they  do  not  want  to  be  staying 
around  legislatures  all  their  lives,  seeking  for  one  little 
reform  after  another  in  the  legal  status  of  women.”  Sec¬ 
ond,  they  say,  “those  who  fear  that  they  will  lose  the  pro¬ 
tective  legislation  for  women  in  industry  are  conjuring  up 
a  bogey  man;  for  as  soon  as  the  amendment  is  safely 
passed,  the  legislatures  need  only  meet  and  extend  the 
protective  legislation  over  the  men  on  the  same  terms  as 
those  set  up  for  the  women.”  Third,  “the  passage  of  this 
amendment  and  the  tremendous  changes  which  would  go 
with  it  would  be  a  dramatic,  a  stirring  thing  for  women  to 
do!” 

It  certainly  would  be  dramatic!  It  would  be  one  of 
the  strangest  mixtures  of  comedy  and  tragedy  that  has 
ever  been  staged.  It  is  that  now.  How  is  it  possible  that 
women  who  worked  so  hard  for  suffrage,  seem  so  anxious 
now  to  limit  its  scope?  The  passion  for  dictatorship 
seems  to  be  in  the  air.  We  have  the  dictatorship  of  the 
proletariat,  the  dictatorship  of  the  Facisti.  And  now  come 
these  American  women,  bearing  their  suffrage  in  their 
hands,  asking  the  Supreme  Court  of  the  United  States  if 
the  court  will  please  take  care  of  it,  and  see  that  they  don’t 
do  any  harm  with  it  to  themselves  or  anyone  else.  They 
explain  to  the  Court  that  there  is  a  certain  principle  which 
should  be  embodied  in  all  legislation  now,  henceforth  and 
forevermore;  that  we  of  this  generation  and  particular 
group  are  wise  enough  to  see  it;  but  that  there  is  danger 
that  the  women  of  the  states  will  not  see  it  or  value  it 
properly,  and  will  not  use  their  newly  won  ballot  in  ac- 

8  By  Jennie  McMullin  Turner,  Ph.D.  Argument  against  the  proposed 
equal  rights  amendment  to  the  Federal  Constitution.  Contains  the  sub¬ 
stance  of  the  speech  given  in  reply  to  the  speech  of  Miss  Mabel  Vernon 
of  the  Woman’s  Party,  before  the  Wisconsin  Women’s  Progressive  Asso¬ 
ciation,  April  1 6,  1924,  at  Madison,  Wis.  rop.  mimeographed. 
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cordance  with  it.  More  than  that,  there  is  danger  that  the 
men  and  women  of  the  future  will  not  be  able  to  look 
after  their  own  welfare  properly  when  this  group  are  no 
longer  here.  Consequently,  they  are  anxious  to  place 
themselves  and  all  other  women  of  the  country,  and  our 
children  and  grandchildren  and  great  grandchildren  un¬ 
der  the  special  protection  of  the  Supreme  Court  of  the 
United  States,  even  though  women  must  give  up  a  con¬ 
siderable  amount  of  the  power  and  discretion  which  be¬ 
longed  to  the  ballot  when  they  received  it. 

That  is  both  comedy  and  tragedy  at  the  same  time. 
So  is  the  idea  that  there  is  any  advantage  to  them  in  trans¬ 
ferring  the  scene  of  action  from  the  legislature  to  the 
courts.  They  seem  to  feel  sure  that  the  courts  will  have 
the  same  ideas  that  they  have  with  respect  to  the  mean¬ 
ing  of  the  amendment.  They  do  not  seem  to  anticipate 
the  years  of  brief  making  and  court  costs  which  face 
them  if  they  are  going  to  convince  the  courts  that  their 
view  point  is  correct. 

The  proposed  Equal  Rights  Amendment  cannot  be 
discussed  intelligently  without  consideration  of  the  Four¬ 
teenth  Amendment,  which  is  so  much  like  it  in  purpose 
and  in  character.  A  study  of  the  working  of  the  Four¬ 
teenth  Amendment  can  throw  more  light  on  what  to 
expect  from  the  proposed  amendment  than  can  any 
amount  of  a  priori  reasoning. 

The  Fourteenth  Amendment  was  enacted  with  the 
laudable  purpose  of  protecting  the  negroes,  just  freed 
from  slavery,  from  possible  tyrannies  on  the  part  of  the 
states.  It  is  a  long  amendment.  It  is  in  one  compara¬ 
tively  short,  but  fatal  sentence  that  we  are  interested. 

No.  state  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  and  immunities  of  citizens  of  the  United  States, 
nor  shall  any  state  deprive  any  person  of  life,  liberty  or  property 
without  due  process  of  law;  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws. 

Flow  have  these  general  principles  served  to  protect 
the  negro  for  whom  they  were  intended  ? 
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As  negroes  have  come  into  the  Supreme  Court  asking 
for  justice  under  the  Fourteenth  Amendment  against  state 
legislation,  the  following  principles  have  been  laid  down : 

First,  a  state  may  not  pass  a  law  depriving  negroes  of 
the  right  to  sit  on  juries ;  but  local  court  officials  may  keep 
negroes  off  a  jury  for  any  other  good  reason  than  race 
discrimination.  The  majority  of  appeals  to  the  court  on 
this  issue  were  of  negroes  accused  of  murder  and  sen¬ 
tenced  to  death  by  white  juries.  The  court  has  uniformly 
held  that  unless  absolute  proof  is  brought  of  discrimina¬ 
tion  on  account  of  race,  the  decision  of  the  state  court 
will  be  upheld. 

Second,  a  state  does  not  violate  the  principle  of  equal 
protection  under  the  laws  when  it  provides  a  more  severe 
punishment  for  the  crimes  of  adultery  and  fornication  be¬ 
tween  whites  and  negroes  than  it  inflicts  for  the  same 
crime  between  members  of  the  same  race.  (Pace  v.  Ala¬ 
bama,  106  U.  S.  583.) 

Third,  a  state  does  not  violate  the  principle  of  equal 
protection  under  the  laws  when  it  provides  by  law  for 
separate  schools.  It  may  even  without  violating  this 
principle  close  the  negro  high  school  in  a  community 
while  continuing  to  maintain  the  high  school  for  white 
children.  (Cummings  v.  Board  of  Education,  175  U.  S. 
528.)  It  may  refuse  to  permit  a  college  which  accepts 
white  students  to  accept  also  students  of  the  colored  race. 
(Berea  College  v.  Kentucky,  211  U.  S.  4.) 

Fourth,  a  state  does  not  violate  the  principle  of  equal 
protection  of  the  laws  when  it  passes  a  law  providing  for 
separation  of  the  races  on  passenger  trains. 

Fifth,  the  amendment  does  not  protect  the  negro 
against  the  discriminating  acts  of  private  individuals  or 
corporations — only  against  possible  discriminating  laws 
of  the  state  itself — and  then  only  as  described  above. 

The  negro  has  gained  practically  nothing  from  the 
Fourteenth  Amendment  as  Justice  Brown  admitted  in 
the  passenger  train  case.  “Legislation  is  powerless  to 
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eradicate  racial  instincts  or  to  abolish  distinction  based 
upon  physical  differences,  and  the  attempt  to  do  so  can 
only  result  in  accentuating  the  difficulties  of  the  present 
situation.  If  one  race  be  inferior  to  the  other  socially,  the 
Constitution  of  the  United  States  cannot  put  them  upon 
the  same  plane.”  (Plessey  v.  Ferguson  163  U.S.) 

The  negro  has  gained  nothing,  but  the  amendment  has 
nevertheless  had  a  tremendous  effect  upon  American  life. 
It  has  been  the  bulwark  of  organized  capital  in  its  struggle 
against  the  attempts  of  the  public  to  curtail  its  powers  and 
determine  the  conditions  of  its  operating.  When  I  speak 
of  organized  capital,  I  do  not  do  so  in  any  invidious  sense. 
I  believe  in  organized  capital.  I  also  believe  that  labor 
and  the  general  public  should  also  be  organized  to  deal 
with  organized  capital;  to  cooperate  with  it  in  insuring 
that  as  new  industrial  problems  arise,  as  industry  is  ex¬ 
tended  and  improved,  and  becomes  more  productive,  labor 
and  the  general  public  shall  share  in  the  increased  produc¬ 
tion,  and  conditions  shall  be  made  better  for  all. 

It  is  against  attempts  on  the  part  of  labor  and  the  gen¬ 
eral  public,  to  regulate  business  organizations  and  to  make 
modern  industry  more  humane  and  more  just,  that  the 
Fourteenth  Amendment  has  been  steadily  invoked.  To 
1911  according  to  a  study  made  by  C.  W.  Collins  in  1911 
four  hundred  and  six  appeals  had  been  made  to  the  Sup¬ 
reme  Court  of  the  United  States  asking  for  protection 
against  a  state  law  claimed  to  be  in  violation  of  the  Four¬ 
teenth  Amendment.  Out  of  the  four  hundred  and  six 
opinions  handed  down  by  the  Supreme  Court,  only  fifty- 
five  were  decided  adversely  to  the  state.  That  is,  in  only 
fifty-five  cases,  was  the  state  law  attacked  declared  to  be 
a  violation  of  the  Fourteenth  Amendment. 

Of  the  fifty-five  who  received  the  protection  of  the 
amendment,  just  four  were  negroes;  twelve  were  white 
individuals;  and  thirty  nine  were  private  corporations 
seeking  relief  from  state  activity. 
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Here  are  a  few  of  the  cases  in  which  state  or  local 
regulations  of  corporations  have  been  declared  unconstitu¬ 
tional  under  the  Fourteenth  Amendment. 

The  New  York  law  limiting  the  hours  of  labor  for 
bakeries  to  sixty  per  week  was  held  void  under  the  Four¬ 
teenth  Amendment  as  a  violation  of  liberty  of  contract 
under  the  due  process  clause  of  the  Fourteenth  Amend¬ 
ment.  (Lochner  v.  New  York,  198  U.  S.  45.) 

An  ordinance  of  Memphis  Tennessee  regulating  tele¬ 
phone  rates  was  held  void.  A  railroad  was  upheld  in  its 
refusal  to  pay  taxes  under  the  laws  of  Georgia.  The 
Chicago  Traction  Co.  was  upheld  in  its  refusal  to  pay 
taxes  declared  to  be  discriminatory.  The  assessment  of 
a  Pennsylvania  Railroad  for  taxes  on  coal  was  held  void. 
Taxation  in  Indiana  of  notes  sent  in  from  Ohio  presum¬ 
ably  to  escape  taxation  was  held  void.  A  Kansas  statute 
regulating  public  stockyards  w;as  held  invalid  on  the 
ground  that  it  operated  only  against  Kansas  City  Stock 
Yards  Co.  thereby  violating  the  equal  protection  clause 
of  the  Fourteenth  Amendment. 

A  Louisiana  statute  prohibiting  the  dealing  with  for¬ 
eign  insurance  companies  which  had  not  complied  with 
the  laws  of  Louisiana  was  held  invalid  as  a  deprivation 
of  the  liberty  of  contract. 

An  order  of  the  State  Board  of  Transportation  of  Ne¬ 
braska  compelling  a  railroad  company  to  allow  the  erec¬ 
tion  of  certain  grain  elevators  on  its  right  of  way  was 
held  invalid  as  a  violation  of  the  due  process  clause. 

In  1915  the  Kansas  law  forbidding  an  employer  to 
require  an  employee  to  agree  not  to  join  or  belong  to  a 
labor  organization  was  held  void  as  taking  away  freedom 
of  contract,  (Coopage  v.  Kansas  236  U.  S.  1.) 

In  addition  to  the  state  laws  declared  unconstitutional 
by  the  Supreme  Court  of  the  United  States,  under  the 
Fourteenth  Amendment,  about  a  thousand  state  laws  had 
up  to  1911,  been  declared  unconstitutional  under  the 
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Fourteenth  Amendment  or  under  a  similar  provision  of 
the  State  Constitution.  When  a  state  court  of  proper 
jurisdiction  invalidates  a  state  law,  there  is,  under  the 
federal  judiciary  act,  no  appeal  to  the  Supreme  Court  of 
the  United  States.  An  example  of  this  is  the  Ives  case  in 
which  the  New  York  Supreme  Court,  held  the  workmen’s 
compensation  act  unconstitutional.  At  about  the  same 
time  a  similar  law  in  Washington  was  upheld  by  the 
Washington  court. 

An  interesting  case  brought  not  by  a  corporation  but 
by  an  individual,  a  case  in  which  the  federal  court  decided 
not  to  intervene  was  that  brought  by  a  Missouri  woman 
in  1872.  She  claimed  that  as  a  citizen  she  was  entitled  to 
all  the  privileges  and  immunities  of  citizens  of  the  United 
States  and  that  she  had  a  right  to  vote.  The  court  held 
that  the  amendment  did  not  add  privileges  and  immunities 
but  simply  furnished  protection  for  such  privileges  as 
citizens  already  had.  (Minor  v.  Happersett,  21  Wall, 
162.) 

A  case  which  belongs  in  the  same  class  is  that  of  the 
woman  who  applied  for  a  license  to  practice  law  in  Illi¬ 
nois,  was  refused  and  appealed  to  the  federal  court  on  the 
ground  that  she  was  a  citizen  entitled  to  all  the  privileges 
of  a  citizen.  The  court  denied  her  plea  on  the  ground 
that  she  as  “a  married  woman,  would  be  bound  neither 
by  her  express  contracts  nor  by  those  implied  contracts 
which  it  is  the  policy  of  the  law  to  create  between  attor¬ 
ney  and  client.” 

A  concurring  opinion  of  Mr.  Justice  Bradley  and  two 
other  justices  is  significant.  “It  is  the  prerogative  of  the 
legislature  to  prescribe  regulations  founded  on  nature, 
reason  and  experience,  for  the  due  admission  of  qualified 
persons  to  professions  and  callings  demanding  special 
skill 'and  confidence.  This  fairly  belongs  to  the  police 
power  of  the  state.” 

These  cases  are  of  especial  interest  in  connection  with 
the  proposed  amendment  because  they  show  that  the 
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meaning  of  a  vague  constitutional  principle  is  not  nec¬ 
essarily  what  some  woman  or  man  reads  into  it  or  wants 
to  read  into  it,  but  the  interpretation  which  the  court 
reads  into  it.  The  members  of  the  Woman’s  Party  may 
have  a  long  list  of  wrongs  in  their  minds  which  they 
think  that  their  amendment  will  right.  But  they  have  no 
assurance  whatever  that  the  Supreme  Court  of  the  U.S. 
will  see  it  their  way.  They  have  no  assurance  that  the 
police  power  or  some  other  principle,  will  not  be  invoked 
to  twist  the  amendment  from  what  the  laymen  would  con¬ 
sider  its  obvious  meaning. 

The  fourteenth  and  the  proposed  amendments  are  ex¬ 
actly  alike  in  that  each  sets  up  a  vague  principle  for  the 
States  to  follow,  under  the  guidance  of  the  Federal  Court. 
The  Fourteenth  Amendment  resulted  in  an  unprecedented 
increase  of  the  powers  of  the  Supreme  Court  of  the 
United  States.  The  proposed  amendment  would  increase 
it  still  more. 

Mr.  Collins,  in  his  book  “The  Fourteenth  Amend¬ 
ment”  makes  certain  statements  about  the  Fourteenth 
Amendment  which  would  apply  substantially  to  the  pro¬ 
posed  amendment : 

The  Amendment  is  fruitful  of  more  litigation  before  the 
courts  of  the  country  today  than  is  any  other  provision  of  the 
constitution.  It  is  becoming  more  and  more  intertwined  with 
the  great  economic  questions  of  the  day.  An  increasing  amount 
of  the  time  and  energy  of  the  Supreme  Court  of  the  United 
States  is  being  consumed  in  disposing  of  questions  arising  under 
it. 

What  is  “due  process  of  law” ;  “what  is  equal  protection” ;  what 
are  “privileges  or  immunities  of  citizens  of  the  United  States”; 
What  are  the  relations  between  citizenship  in  the  United  States 
and  state  citizenship?  We  do  not  exactly  know.  The  policy  of 
the  Supreme  Court  is  to  wait  until  a  sufficient  number  of  cases 
have  arisen  that  they  themselves  will  define  every  phase  of  the 
Amendment.  This  is  the  only  logical  position  for  the  Court  to 
take,  the  difficulty  is  unavoidable.  It  is  practically  impossible 
to  define  the  Amendment  outright,  and  any  attempt  to  do  so 
would  be  without  precedent  and  dangerous. 

The  fault  is  not  with  the  Court,  but  is  inherent  in  the  amend¬ 
ment  itself.  Its  terms  are  elastic,  vague  and  indefinite.  They  are 
so  general  and  so  comprehensive  as  to  embrace  within  the  scope 
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of  their  operation  the  entire  range  of  the  civil  rights  of  the  in¬ 
dividuals.  It  is  capable  of  more  adaption,  more  expansion,  and 
more  extension  than  is  any  other  portion  of  the  Federal  Con¬ 
stitution,  not  even  excepting  the  Commerce  clause.  Its  place  in 
American  constitutional  law  is  historically  and  logically  anoma¬ 
lous. 

The  essential  elements  of  the  Amendment  will  never  be  de¬ 
fined.  It  will  always  remain  a  vague,  indefinite,  and  uncertain 
measure.  This  situation  is  unfortunate.  It  is  very  important 
that  the  states  should  know  where  they  stand  in  the  Federal 
Government.  This  is  especially  true  in  matters  economic,  where 
property  rights  are  involved. 

I  do  not  suppose  that  I  can  improve  on  Mr.  Collins’ 
statement,  but  I  want  to  put  it  in  another  form.  There 
are  six  vague  terms  in  the  Fourteenth  Amendment  which 
have  made  the  Supreme  Court  of  the  United  States  in  a 
general  sense  the  law  making  body  of  the  United  States. 
These  six  vague  terms  are :  “privileges” ;  “immunities” ; 
“liberty”,  “property” ;  “due  process  of  law”,  and  “equal 
protection  under  the  laws.” 

Now  it  could  easily  happen  that  one  might  believe  in 
every  word  of  the  fatal  clause  in  the  Fourteenth  Amend¬ 
ment  and  still  be  strongly  opposed  to  the  existence  of  that 
clause  in  the  constitution.  I  believe  that  every  citizen 
should  have  the  privileges  and  immunities  of  citizens 
generally;  and  that  no  person  should  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law ;  and  that 
all  should  have  equal  protection  under  the  law.  I  believe 
in  all  that,  PROVIDED,  that  MY  idea  of  privileges  and 
immunities,  MY  idea  of  liberty,  of  property,  MY  idea  of 
due  process,  MY  idea  of  equal  protection  are  adopted. 
BUT  I  AM  NOT  IN  FAVOR  OF  A  CONSTITU¬ 
TIONAL  AMENDMENT  WHICH  TURNS  OVER 
TO  THE  SUPREME  COURT  OF  THE  UNITED 
STATES  OR  TO  ANY  COURT  THE  DEFINITION 
OF  THESE  VAGUE  TERMS. 

“What  is  truth?”  asked  Pilate.  Yes,  and  what  is  lib¬ 
erty?  What  is  property?  Is  my  freedom  to  contract  all 
by  myself  with  a  million  dollar  corporation  employer  as 
to  my  hours  and  working  conditions,  property  of  which  I 
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must  not  be  deprived  without  due  process  of  law  ?  And 
is  the  passing  of  a  law — the  organization  of  the  com¬ 
munity  to  secure  through  its  elected  representatives,  im¬ 
provements  in  the  conditions  of  labor  which  the  individ¬ 
ual  laborer  cannot  secure  for  himself, — not  to  be  regarded 
as  due  process  of  law?  Does  the  passing  of  a  law  to 
protect  the  worker  deny  to  the  employer  the  equal  pro¬ 
tection  of  the  laws? 

So  the  Supreme  Court  of  the  United  States  has  de¬ 
cided  over  and  over  again.  Knowing  what  I  do  of  its 
interpretation  under  the  Fourteenth  Amendment,  the  last 
thing  I  would  do  is  to  give  it  another  vague  principle  by 
which  to  measure  the  laws  of  the  states.  No  matter  how 
strongly  I  favored  the  principle  of  equality  of  the  sexes, 
I  would  never  seek  to  obtain  that  equality  by  asking  the 
Supreme  Court  to  review  all  the  laws  passed  by  the  states 
on  the  relations  between  the  sexes,  and  throw  out  all 
those  which  do  not  measure  up  to  their  idea  of  that  prin¬ 
ciple.  What  right  have  I  to  expect  that  their  idea  of 
equality  will  correspond  any  more  nearly  to  mine  than  does 
their  idea  of  liberty,  property,  and  due  process  of  law? 
True  the  fourteenth  amendment  has  sometimes  protected 
us  from  legislation  which  I  am  much  opposed  to.  The 
recent  decision  that  the  Nebraska  law  prohibiting  the 
teaching  of  a  foreign  language  violates  the  fourteenth 
amendment  and  is  consequently  void  is  one  with  the  result 
of  which  I  am  in  entire  accord.  But  the  fact  that  the 
court  does  sometimes  interpret  a  dangerously  vague  prin¬ 
ciple  to  suit  us  should  not  blind  us  to  the  danger  of  the 
vagueness. 

In  objecting  so  strenuously  to  the  tremendous  exten¬ 
sion  of  the  powers  of  the  Supreme  Court— a  body  of  nine 
men  appointed  for  life  by  the  President — at  the  expense 
of  the  state  legislatures,  elected  by  the  suffrage  of  men 
and  women,  I  do  not  want  to  be  understood  as  disparag¬ 
ing  the  Court.  I  am  not  blaming  it  in  the  least  for  what 
has  happened  under  the  Fourteenth  Amendment,  nor 
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should  I  blame  it  for  anything  that  it  might  do  under 
such  an  amendment  as  the  proposed  one.  Every  member 
of  that  court  is  a  human  being,  with  an  understanding 
limited  by  his  own  experience,  his  own  contacts.  Each 
one  of  them  has  a  background  which  will  inevitably  color 
his  view  of  the  amendment.  He  cannot  help  it.  He  is 
not  to  blame  for  it  any  more  than  you  and  I  are  to  blame 
for  the  ideas  we  have.  THE  BLAME  MUST  FALL 
SQUARELY  ON  THE  SHOULDERS  OF  THOSE 
WHO  WERE  RESPONSIBLE  FOR  SETTING  UP 
VAGUE  AND  INDEFINITE  PRINCIPLES  FOR 
THE  COURT  TO  USE  IN  CONTROLLING  THE 
LAW  MAKING  BODIES  OF  THE  STATES. 

There  are  many  puzzling  things  in  connection  with  the 
agitation  for  this  amendment,  but  the  most  puzzling  thing 
to  me  is  the  failure  of  those  who  have  been  crying  out 
most  loudly  against  the  usurpation  of  the  courts — chiefly 
in  connection  with  cases  in  which  the  Fourteenth  Amend¬ 
ment  was  involved — to  come  out  and  fight  against  the 
adoption  of  another  amendment  which  will  mean  the 
repetition  of  the  history  of  the  Fourteenth.  The  lips  of 
those  who  support  this  amendment  must  be  forever  closed 
on  the  subject  of  the  usurpation  of  power  by  the  courts. 

The  Woman’s  Party  is  putting  out  some  interesting 
pamphlets  showing  the  legal  status  of  women  in  the  vari¬ 
ous  states.  Some  of  the  conditions  described  appear  to 
be  unfortunate,  and  should  no  doubt  be  changed.  But 
whether  they  should  be  changed  so  that  the  provisions 
concerning  men  and  women  should  be  identical,  is  a  ques¬ 
tion  which  requires  more  than  a  superficial  study.  Just 
how  each  one  should  be  changed  is  a  problem  which 
should  be  approached,  it  seems  to  me,  not  with  the  ques¬ 
tion,  “How  shall  we  change  this  so  that  men  and  women 
shall  have  equal  rights”,  but  “How  shall  we  change  this 
so  as  to  secure  to  every  man,  woman,  and  child  the  great¬ 
est  possible  equality  of  opportunity;  the  highest  good  to 
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all?”  But  it  is  not  desirable  that  even  that  principle 
should  be  written  into  the  constitution. 

Perhaps  the  courts  would  place  the  latter  interpreta¬ 
tion  upon  the  proposed  equal  rights  amendment.  We  have 
no  guarantee  of  that.  If  it  attempts,  however,  to  put  into 
operation  the  principle  of  identity,  it  is  going  to  face  a 
difficult  problem  even  in  determining  what  is  identity. 

What  for  example  will  the  Supreme  Court  decide  is 
equality  in  the  following  matters? 

Grounds  for  divorce.  Under  the  laws  of  many  states 
a  woman  can  obtain  a  divorce  on  the  ground  of  failure  of 
her  husband  to  support  her.  Would  the  court  decide  that 
equality  means  that  the  man  will  have  the  right  to  a  di¬ 
vorce  if  his  wife  does  not  support  him,  or  that  the  woman 
will  not  be  able  to  get  a  divorce  if  he  fails  to  support  her  ? 
Or  what  kind  of  a  rule  will  it  make? 

Under  the  Wisconsin  law  a  man  can  be  imprisoned 
for  deserting  his  wife.  Will  the  court  decide  that  a 
woman  will  have  to  be  subject  to  the  same  rule  if  she 
deserts  her  husband,  or  that  neither  of  them  can  be  sub¬ 
jected  to  imprisonment? 

Sex  offences.  Would  the  proposed  amendment  wipe 
out  the  laws  concerning  rape  and  the  age  of  consent? 
Could  there  be  any  protection  of  girls  against  boys  and 
men? 

Working  conditions.  Would  all  the  laws  regulating 
hours  of  labor  and  wages  which  apply  only  to  women  be 
wiped  out?  Members  of  the  Woman’s  Party  who  want 
them  wiped  out  say  that  they  would  be  unless  their  pro¬ 
visions  extend  to  the  men.  But  how  can  they  be  sure, 
with  an  amendment  which  leaves  the  application  to  the 
Supreme  Court  of  the  United  States.  Under  the  Four¬ 
teenth  Amendment  laws  regulating  the  hours  of  both 
men  and  women  without  discrimination  have  been  thrown 
out  as  a  violation  of  liberty  of  contract.  But  although  the 
Fourteenth  Amendment  apparently  was  intended  to  pro¬ 
tect  the  liberty  of  contract  of  women  as  well  as  men,  laws 
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regulating  hours  and  wages  of  women  only  have  been 
declared  constitutional  on  the  ground  of  public  policy. 
In  the  interest  of  the  public  women  may  be  withheld 
from  the  enjoyment  of  the  freedom  to  make  any  kind  of 
a  contract  concerning  hours  and  wages  which  the  Four¬ 
teenth  Amendment  on  its  face  guaranteed  to  them  as 
much  as  to  men.  How  can  we  be  sure  that  the  Court 
will  not  use  this  same  principle  of  public  policy  or  some 
other  principle  which  it  may  work  out,  to  get  around  the 
principle  set  up  by  the  proposed  amendment? 

It  is  of  course  superfluous  to  express  any  opinion  as 
to  what  real  equality  demands,  since  it  is  not  my  opinion, 
but  the  opinion  of  the  court  which  will  prevail.  But  al¬ 
though  their  opinion  has  no  more  to  do  with  what  the 
amendment  will  actually  give  us  than  mine  does,  many  of 
the  Woman’s  Party  have  actually  expressed  their  opinion 
to  the  effect  that  the  amendment  will  wipe  out  the  laws 
which  protect  women  only,  and  that  the  only  way  to  re¬ 
tain  this  protection  for  women  will  be  to  extend  it  to  men. 
Since  they  have  given  their  opinion,  I  feel  inclined  to  give 
mine. 

In  industrial  life,  real  equality  is  not  necessarily  iden¬ 
tity  of  legal  status.  It  may  be  something  far  different. 
Real  equality  means  equality  of  bargaining  power.  The 
Woman’s  Party  imagines  that  women  would  gain  eco¬ 
nomically  if  there  were  no  restrictions  on  the  occupations 
they  can  enter  and  no  more  restrictions  on  hours  and 
wages  than  apply  to  men.  They  imagine  that  their  bar¬ 
gaining  power  would  be  greater  if  they  could  do  just  as 
men  do.  But  is  this  true  ?  Is  the  little  girl  who  goes  to 
work  at  fourteen,  expecting  to  marry  and  have  a  home 
within  a  few  years,  and  concentrating  her  efforts  on  at¬ 
taining  that  object,  in  the  same  class  so  far  as  bargaining 
power  is  concerned,  with  the  man  who  enters  industry  in 
his  youth,  expecting  to  remain  there  all  his  life?  Of 
course,  the  girl  may  remain  there  all  her  life,  too ;  but  she 
does  not  think  that  she  will.  She  may  come  back  in  later 


SPECIAL  LEGISLATION  FOR  WOMEN 


81 


years,  too,  but  she  does  not  expect  to  do  that  either.  If 
she  does  return  the  chances  are  that  she  is  quite  as  little 
able  to  make  a  fight  for  better  terms  as  she  was  in  her 
youth.  The  man  is  in  industry  in  the  prime  of  his  life. 
The  average  woman  is  not. 

Will  women  gain  any  real  advantage  if  the  laws  gov¬ 
erning  industry  so  far  as  it  concerns  them,  are  made  void? 
Will  they  gain  a  real  advantage  or  only  a  paper  advan¬ 
tage?  What  would  the  Supreme  Court  of  United  States 
say?  I  am  sure  I  do  not  know.  I  do  not  think  that  the 
Woman’s  Party  members  know. 

Speakers  for  the  Woman’s  Party  who  suggest  that  the 
protective  laws  for  women  in  industry  would  be  saved  by 
extending  their  protection  to  men,  seem  to  overlook  the 
fact  that  men  and  women  interested  in  decent  working 
conditions  and  decent  living,  have  tried  for  years  to  do 
just  that  thing;  and  that  the  fourteenth  amendment  has 
stood  in  their  way.  In  a  few  cases  it  has  been  conceded 
that  there  is  a  public  purpose  in  restricting  men  which 
must  take  precedence  over  their  constitutional  right  to 
freedom  of  contract.  Thus  laws  have  been  upheld  which 
establish  conditions  for  safety ;  laws  which  provide  for 
the  time  of  payment  of  wages ;  even  laws  which  regulate 
the  hours  of  men  in  industries  in  which  in  the  eyes  of  the 
court  it  is  plainly  unsafe  to  permit  long  hours.  The 
Supreme  Court  of  the  United  States  denied  the  protection 
of  a  law  regulating  the  hours  of  labor  to  the  bakers  of 
New  York.  But  they  upheld  a  similar  law  passed  for  the 
protection  of  the  Utah  copper  miners.  They  declared 
void  the  Illinois  law  limiting  the  hours  of  labor  of  men 
and  women.  They  upheld  the  Oregon  law  limiting  the 
hours  of  labor  of  men  and  women  in  manufacturing  es¬ 
tablishments,  mills  or  factories  to  ten  per  day. 

It  seems  to  me  quite  possible  that  the  court  might  take 
the  same  attitude  under  the  proposed  amendment  that 
they  have  taken  under  the  Fourteenth.  The  latter  says 
very  plainly  that  no  state  shall  deny  to  any  person  the 
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equal  protection  of  the  laws.  This  might  seem  to  carry 
the  same  meaning  as  the  proposed  amendment.  If  under 
this  provision  the  court  permits  distinctions  between  men 
and  women  on  the  ground  of  public  purpose,  how  can  we 
be  sure  that  it  will  not  place  the  police  power  over  the 
principle  of  equality  of  the  sexes  as  set  up  by  the  pro¬ 
posed  amendment? 

Property  rights  of  men  and  women.  What  would  be 
the  effect  of  the  proposed  Amendment  upon  the  property 
rights  of  married  persons  ?  Would  the  married  woman  in 
Wisconsin,  who  is  allowed  under  the  present  laws  to  hold 
separate  property,  have  to  give  up  her  separate  control 
and  ownership  and  hold  it  in  the  same  way  in  which  her 
husband  now  owns  and  holds  property — subject  to  his 
consent  for  all  transfers,  subject  to  his  debts,  with  no 
right  to  will  away  from  him  the  same  share  which  he  has 
no  right  to  will  away  from  her?  Will  her  separate  earn¬ 
ings  be  subject  to  the  support  of  the  family  in  the  same 
way  in  which  his  are  ?  Are  husband  and  wife  in  so  nearly 
the  same  position  that  she  should  not  be  allowed  to  hold 
separate  property  if  he  is  not;  that  she  should  not  be  al¬ 
lowed  to  will  all  her  property  away  from  him  if  he  is  not 
allowed  to  will  it  all  away  from  her  ?  Will  the  Court  give 
the  husband  the  same  rights  and  responsibilities  which  the 
wife  now  has,  or  will  it  give  her  the  same  rights  and 
responsibilities  which  he  now  has?  Will  the  court  insist 
that  their  rights  shall  be  identical?  Will  they  be  in  the 
public  interest  or  will  the  principles  of  public  policy  have 
to  be  called  in  here  as  it  has  been  called  in  the  case  of  the 
Fourteenth  Amendment  to  make  the  Amendment  endur¬ 
able. 

The  Wisconsin  Equal  Rights  Law.  What  will  be  the 
effect  of  the  Federal  Amendment  upon  the  Wisconsin 
Equal  Rights  laws.  This  is  a  very  diverting  speculation. 
Strangely  enough,  that  law,  which  declared  in  one  breath 
for  the  principle  of  equality,  in  the  next  breath  qualified 
that  equality  by  retaining  in  general,  “the  special  pro- 
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tection  and  privileges  which  they  now  enjoy  for  the  gen¬ 
eral  welfare”  and  in  particular  the  right  to  be  excused 
from  jury  service.  Would  the  Supreme  Court  of  the 
United  States  taking  these  exceptions  into  consideration 
uphold  the  constitutionality  of  the  Wisconsin  law? 

I  do  not  know.  You  do  not  know.  Nobody  knows 
anything  about  what  we  should  be  getting  if  we  passed 
this  amendment  except  this  one  thing.  We  would  simply 
be  binding  ourselves  and  our  children  and  our  children’s 
children  to  go  and  ask  the  Supreme  Court  for  permission 
every  time  we  or  they  want  to  change  their  laws  concern¬ 
ing  the  property  and  other  relations  of  men  and  women. 

I  was  opposed  to  the  Wisconsin  Equal  Rights  law  in 
the  beginning  and  I  am  still  opposed  to  it.  It  has  thrown 
into  chaos  the  laws  of  our  state  affecting  the  relative 
rights  of  men  and  women.  I  do  not  know  now  whether 
I  have  any  separate  property,  or  whether  I  have  a  dower 
right  in  my  husband’s  property  which  he  cannot  will  away 
from  me  or  whether  I  can  not  will  away  all  of  my  prop¬ 
erty  from  him.  I  do  not  know  whether  a  woman  can 
agree  with  her  husband  to  release  her  dower  right  of  a 
life  interest  in  the  homestead,  and  in  one  third  of  all  the 
other  property.  This  situation  is  bad  enough,  but  it  might 
be  worse — it  would  be  much  worse  if  this  amendment 
were  passed.  The  Wisconsin  law  had  one  redeeming  fea¬ 
ture.  It  is  a  law  not  a  constitutional  principle.  It  re¬ 
pealed  all  the  existing  law  in  conflict  with  it,  it  is  true, 
(or  it  would  repeal  it  if  we  could  only  find  out  what  is  in 
conflict  with  it)  but  that  is  all  it  did.  IT  HAS  NO 
POWER  OVER  THE  FUTURE. 

It  cannot  bind  the  generations  to  come.  The  next  leg¬ 
islature,  if  it  sees  fit,  can  repeal  the  law,  or  pass  any  law 
which  appears  to  be  in  conflict  with  it.  As  a  matter  of 
fact,  it  did  at  the  last  session  shorten  the  hours  of  labor 
for  women  from  55  to  50  per  week,  and  bring  a  new  class 
of  women  workers,  the  hotel  employees,  under  the  hours 
of  labor  law.  Of  course  as  was  pointed  out  above  the 


84 


THE  REFERENCE  SHELF 


law  itself  sets  up  the  general  welfare  as  a  matter  of  con¬ 
sideration  which  is  to  take  precedence  over  the  principle 
of  equality.  But  even  though  the  court  should  declare 
that  it  is  not  in  accordance  with  the  general  welfare  to 
regulate  the  hours  of  labor  these  laws  would  not  have 
been  affected  by  the  Woman’s  Rights  law.  No  future 
laws  can  be  affected  by  it. 

The  Federal  Amendment,  on  the  other  hand,  binds  not 
only  the  present  but  future  generations.  The  irony  of 
the  whole  thing  is  that  the  women  who  are  trying  to  con¬ 
trol  our  children  with  the  dead  hand  of  this  generation, 
do  it  in  the  name  of  liberalism,  of  radicalism,  of  freedom. 
They  cannot  trust  our  children  to  work  out  their  own 
problems  and  principles.  They  must  furnish  these  for  the 
next  generation.  They  cannot  trust  the  women  who  have 
just  won  the  ballot  to  use  it  intelligently.  They  must  re¬ 
strict  the  suffrage  which  the  women  have  just  received, 
and  put  them  immediately  under  the  guardianship  of  the 
Supreme  Court  of  the  United  States,  lest  in  their  ignor¬ 
ance  they  harm  themselves.  No  doubt  we  are  the  people 
and  wisdom  will  die  with  us. 

For  more  than  twenty  years  I  worked  for  suffrage. 
One  of  the  things  which  I  looked  forward  to  was  the  time 
when  I  could  have  equal  power  with  men  to  consider 
these  very  questions  of  the  property  and  other  relations 
of  men  and  women  and  especially  of  the  conditions  under 
which  women  labor;  to  consider  them  freely;  to  get  all 
the  information  possible;  to  weigh  the  facts  in  the  light 
of  the  needs  of  all ;  to  vote  without  restraint.  But  now 
comes  the  proposal  to  put  me  immediately  in  a  straight 
jacket ;  to  center  my  attention  not  on  the  question,  “Is  this 
the  best  thing  for  everyone  concerned,  for  men,  women, 
children  and  the  general  public?”  But  instead,  on  the 
question,  “Will  the  Supreme  Court  of  the  United  States 
interpret  this  as  equality  between  the  sexes  ?” 

I  want  equality  as  much  as  does  the  Woman’s  Party. 
But  I  want  a  genuine,  not  a  paper  equality,  such  as  this 
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amendment  offers.  I  want  the  equality  of  opportunity 
and  status  which  will  come  through  the  free  cooperation 
of  free  voting  men  and  women,  in  the  careful  study  of 
the  laws  we  have,  of  their  meaning  and  effects  as  shown 
by  the  decisions,  and  in  the  drafting  of  changes  in  legisla¬ 
tion  whenever  new  ideals  and  new  conditions  shall  make 
such  changes  seem  desirable. 

In  accordance  with  this  idea  of  obtaining  real  equality 
I  want  to  suggest  for  Wisconsin,  where  we  are  already  on 
account  of  our  state  “Women’s  Rights”  law  at  sea  as  to 
what  the  laws  really  are,  that  at  the  next  session  of  the 
legislature  we  should  work  for  an  interim  committee  to 
make  a  study  of  the  laws  of  the  state  affecting  the  rights 
of  women  and  to  make  recommendations  for  specific  laws 
which  will  not  only  clear  up  the  question  raised  by  the 
equal  rights  law,  but  also  make  such  improvements  in  the 
laws  as  may  be  found  desirable  in  the  interest  of  all  men, 
women,  and  children  of  the  state. 

As  to  federal  legislation,  I  would  suggest  to  the  wo¬ 
men  who  want  real  equality,  that  instead  of  seeking  to 
have  some  more  vague  rules  laid  down  in  the  federal  con¬ 
stitution  to  hamper  progress  and  our  adjustment  to  new 
conditions  as  they  arise,  they  work  for  the  repeal  of  some 
of  the  most  offending  of  these  general  principles  which  we 
now  have. 

Not  all  constitutional  amendments  are  in  the  same 
class  as  the  Fourteenth  and  this  proposed  one.  Some 
amendments  are  very  definite,  and  cause  practically  no 
uncertainty  and  litigation.  The  Equal  Suffrage  amend¬ 
ment  was  one  of  that  kind.  Everyone  knew  what  it 
meant.  The  Income  Tax  amendment  was  also  clear. 
The  proposed  Child  Labor  amendment  in  its  best  form 
does  not  limit  the  power  of  the  states  to  protect  children. 
It  permits  them  to  go  as  far  as  they  like;  it  simply  re¬ 
quires  them  to  come  up  to  the  standards  set  by  Congress. 
They  are  held  to  a  standard,  it  is  true,  but  that  standard 
is  no  vague  indefinite  term  like  liberty,  property  or  equal- 
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ity,  as  interpreted  by  the  Supreme  Court  of  the  United 
States.  It  is  a  definite  standard  to  be  set  up  by  Congress. 
True,  we  do  not  know  yet  what  that  standard  will  be,  but 
we  are  assured  that  if  it  is  not  as  high  as  our  own  stand¬ 
ard  we  may  keep  our  own.  We  are  not  kept  from  legislat¬ 
ing  as  far  as  we  want  to  go.  We  simply  have  to  go  as  far 
as  Congress  tells  us  to  go.  I  want  to  call  your  attention 
once  more  to  the  fact  that  this  proposed  amendment  does 
not  give  new  rights  to  women.  It  simply  takes  away 
rights  which  they  already  have.  It  takes  away  materially 
from  the  value  of  the  franchise  they  have  just  received.  I 
cannot  believe  it  is  possible  that  two  thirds  of  the  mem¬ 
bers  of  Congress  will  permit  themselves  to  be  imposed 
upon  by  the  democratic  sound  of  the  title  of  this  pro¬ 
posed  amendment  to  an  extent  which  will  lead  them  to 
vote  to  take  away  from  us  some  of  the  suffrage  power 
which  we  enjoy  and  give  us  in  place  of  that  substantial 
right,  such  an  empty  paper  right  as  this  proposed  amend¬ 
ment  provides. 


SHOULD  WOMEN  BE  TREATED  IDENTICALLY 
WITH  MEN  BY  THE  LAW?4 

The  query  is  urgent  because  a  group  of  extraordi¬ 
narily  active,  articulate  and  well-financed  new  voters  have, 
under  the  name,  The  Woman’s  Party,  adopted  universal 
identical,  coercive  equality  of  white  women  with  white 
men  before  the  law,  as  their  sole  and  permanent  goal. 
They  announce  it  as  a  fundamental  principle  of  American 
life.  Applying  their  demand  to  industry,  they  subordinate 
to  the  concept  of  Procrustean  equality  considerations  of 
life,  health,  safety  and  industrial  well-being;  and  also, 
incidentally,  the  inalienable  right  of  workingmen  and 
women  to  differ.  If  the  preferences  of  the  wage-earners 

4  By  Florence  Kelley,  general  secretary  of  the  National  Consumer’s 
League.  American  Review.  1:276-84.  May-June,  1923. 
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conflict  with  this  dogma,  so  much  the  worse  for  the  wage- 
earners. 

Though  the  numbers  of  these  active  theorists  are  lim¬ 
ited,  and  their  proposal  is  exceedingly  contentious  in  the 
present  state  of  public  opinion  and  industrial  experience, 
and  is  therefore  unlikely  to  be  generally  adopted  even  ten¬ 
tatively,  they  create  great  confusion  in  the  public  mind 
and  delay  necessary  legislation.  They  are  thus  forcing 
an  answer. 

Their  dogma  finds  substantial  backing  in  two  quarters, 
among  powerfully  organized  exploiting  employers  of 
women  and  children,  and  also,  among  many  women  in  the 
professions  and  the  highest  salaried  ranges  of  business 
who  desire  complete  absence  of  interference  by  the  law. 
The  answer  to  our  question  would,  therefore,  be  Yes !  if 
it  were  addressed  to  an  audience  of  writers,  teachers,  law¬ 
yers,  doctors,  actresses,  musicians,  singers,  dancers,  sculp¬ 
tors,  painters,  highly  paid  confidential  secretaries  to  busi¬ 
ness  and  professional  men,  and  the  small  minority  of 
women  who  hold  lucrative,  responsible  positions  in  busi¬ 
ness.  For  these,  however,  no  one  wishes  to  legislate. 
Compared  with  the  growing  millions  of  women  wage- 
earners,  the  professional  women  though  articulate  and, 
therefore,  disproportionately  influential,  are  exceptions. 

Modern  minded  people  generally  desire  that  women 
should  have  full  political  equality,  and  like  opportunity  in 
the  professions.  No  enlightened  person  wishes  that  they 
should  be  denied  the  equal  guardianship  of  their  chil¬ 
dren- — or  that  unjust  inheritance  laws,  or  discriminations 
against  wives  should  be  perpetuated. 

..  The  inescapable  facts  are,  however,  that  men  do  not 
bear  children,  are  free  from  the  burdens  of  maternity  and 
are  not  susceptible  in  the  same  measure  as  women,  to  poi¬ 
sons  characteristic  of  certain  industries,  and  to  the  univer¬ 
sal  poison  of  fatigue.  These  are  differences  so  obvious, 
so  far  reaching,  so  fundamental,  that  it  is  grotesque  to 
ignore  them.  This  is  no  matter  of  to-day  or  to-morrow. 
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The  inherent  differences  are  permanent.  Women  will 
always  need  many  laws  different  from  those  needed  by 
men.  Mere  identical  treatment  by  the  law  is  not  enough. 

It  is,  indeed,  unfortunate  that  ill  the  discussions  of  the 
past  two  years,  attention  has  been  too  closely  focused 
upon  statutes  and  the  legislative  process  in  general,  while 
the  immediate  and  urgent  need  of  our  country  is  for  hun¬ 
dreds  of  able  women  trained  to  participate  in  the  difficult 
and  responsible  work  of  the  courts.  This  need  has  been 
virtually  unnoticed  and,  therefore,  adequate  provision  for 
the  thorough  preparation  of  women  in  jurisprudence  is 
delayed  and  neglected.  An  interesting  illustration  of  this 
unawareness  is  to  be  found  in  the  recent  valuable  work 
of  Professor  Roscoe  Pound  of  the  Harvard  Law  School, 
on  the  Spirit  of  the  Common  Law.  The  fundamental 
injustice  inevitable  where  one  sex  has  throughout  the  cen¬ 
turies  created,  interpreted  and  administered  the  Common 
Law,  is  utterly  unrecognized  throughout  this  otherwise 
admirably  penetrating  study. 

The  monopoly  of  the  judiciary  by  men  remains  almost 
intact  to-day.  The  higher  posts  appointive  and  elective 
are  still  as  they  have  always  been,  closed  to  women.  The 
leading  law  schools  are  still  closed  to  them  and  so  is  the 
American  Bar  Association.  So  far  as  appears  from  the 
published  lists  of  eligibles  to  membership  in  the  newly 
established  American  Law  Institute,  women  will  not  be 
included  in  this  latest  authoritative  body. 

Yet  for  the  full  expression  of  the  will  of  all  the  people,  - 
especially  in  determining  the  validity  and  the  intent  of 
statutes,  women  must  have  the  same  rights  and  oppor¬ 
tunities  as  men  to  practice,  interpret,  administer  and  teach 
the  law.  Because  there  are  permanent  essential  differ¬ 
ences  in  the  experience  of  men  and  women  both  are 
needed.  Justice  and  Mercy  can  be  only  imperfectly  meted 
out  while  the  law  is  monopolized  by  either  sex  alone. 

Women  criminals  are  rarely  tried  by  juries  of  men  and 
women,  and  virtually  never  before  women  judges.  The 
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equal  guardianship  statutes  where  they  exist  are  con¬ 
stantly  nullified  by  the  prejudices  and  predilections  of  men 
judges.  So  long,  therefore,  as  it  remains  true  that  there 
is  but  one  woman  among  48  states  courts  of  last  resort, 
and  none  in  any  federal  court,  it  seems  fairly  obvious  that 
“the  equal  protection  of  the  law”  can  be  but  imperfectly 
attained. 

Is  not  the  principle  here  revealed  which  answers  the 
question  under  discussion  in  this  article? 

In  a  democracy,  it  is  essential  to  keep  in  view  what 
they  themselves  want  who  are  directly  concerned.  Cer¬ 
tain  changes  seem  to  be  desired  by  all  women  and  opposed 
by  none,  except  the  surviving  anti-suffragists,  a  vanish¬ 
ing  minority. 

An  important  change  of  this  character  appears  in  the 
reclassification  bill  passed  by  the  recent  Congress.  This 
established  for  the  first  time  in  any  civil  service  law,  the 
principle  of  equal  eligibility  and  equal  pay  for  work  done 
by  men  and  women.  For  four  years  women  strove  to  get 
this  principle  embodied  in  the  new  law,  more  organiza¬ 
tions  cooperating  each  year.  At  the  close  of  the  Congress 
the  women  members  of  the  Federation  of  Federal  Em¬ 
ployes,  the  National  Women’s  Trade  Union  League,  and 
several  other  influential  national  organizations,  united  in 
the  Women’s  Joint  Congressional  Committee  backed  the 
reclassification  bill,  the  Committee  representing  probably 
the  largest  body  of  women  in  the  world  cooperating  for 
legislative  changes. 

Because  Uncle  Sam  is  an  employer  on  an  enormous 
scale,  the  altered  position  of  women  under  this  law  is  a 
great  victory.  It  is  also  a  clear  expression  of  the  will  of 
many  thousand  women  employes  of  the  Government. 

The  League  of  Women  Voters  with  several  co¬ 
operating  members  of  the  Women’s  Joint  Congressional 
Committee  obtained,  in  1922,  the  enactment  of  the  Cable 
bill  which  established  the  independent  citizenship  of  wo¬ 
men.  While  this  change  places  neither  American  women 
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who  marry  foreigners,  nor  alien  immigrant  wives  in 
America  upon  an  exact  equality  with  their  husbands,  it  is 
a  long  step  towards  civil  equality  for  American  women. 

Both  these  measures  were,  however,  preceded  by  an 
incomparably  more  important  one  embodying  the  opposite 
principle,  the  Act  for  the  Welfare  and  Hygiene  of  Ma¬ 
ternity  and  Infancy.  This  was  originally  introduced  in 
the  House  of  Representatives  in  July,  1918,  by  Jeannette 
Rankin,  at  the  suggestion  of  Julia  Lathrop,  first  Chief  of 
the  Children’s  Bureau.  It  is  hardly  necessary  to  point 
out  that  this  is  a  nationwide  discrimination  in  favor  of 
women. 

This  Act  applies  in  every  part  of  every  state,  being  in¬ 
tended  to  stimulate  in  all  communities,  however  remote, 
the  permanent  sweeping  reduction  of  maternal  and  infant 
mortality,  i.e.  deaths  of  babies  before  the  first  birthday, 
and  of  mothers  from  causes  connected  with  child  birth. 
If  the  Supreme  Court  of  the  United  States  should  hold 
this  measure  invalid,  the  organizations  which  promoted  its 
enactment  will  amend  the  Constitution  and  re-enact  the 
law. 

That  is  hardly  of  the  nature  of  prophecy,  for  thirty 
governors  accepted  the  law  without  waiting  for  their  leg¬ 
islatures  which  were  biennial.  And  at  this  writing  32  leg¬ 
islatures  have  approved  the  Act  although  it  is  still  early 
in  the  biennial  legislative  period.  The  experience  of  New 
York  with  this  law  may  be  taken  as  a  straw  showing 
which  way  the  wind  blows.  When  Governor  Miller  an¬ 
nounced,  in  1922,  that  he  would  veto  any  humanitarian 
measure  which  involved  cooperation  between  the  state 
and  the  federal  government,  the  pressure  of  public  opin¬ 
ion  was  such  that,  despite  his  economy  program,  the 
state  appropriation  for  the  New  York  State  Bureau  of 
Child  Hygiene  was  increased  from  $30,000  to  $130,000. 
Twenty-eight  organizations  of  women,  local  and  national, 
contributed  by  their  unified  legislative  campaign  to  this 
life-saving  result. 
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Under  the  stimulus  of  this  federal  law  (and  of  wo¬ 
men’s  continuing  effort,  consequent  upon  it,  in  Congress 
and  the  legislatures  for  the  necessary  appropriations) 
states,  cities,  counties,  hospitals  and  nursing  services  co¬ 
operating  as  never  before,  are  cutting  down  infant-death 
rates  and  studying  the  causes  of  the  continuing  increase 
in  deaths  of  mothers. 

This  crusade  would  obviously  be  impossible  if  men  and 
women  were  treated  identically  before  the  law.  And  this 
one  development  of  the  past  five  years  is,  in  itself,  a 
complete  reductio  ad  absurdum  of  the  proposal. 

This  year  the  Woman’s  Party  appears  at  legislative 
hearings  cooperating  with  the  spokesmen  of  the  great 
industries  that  exploit  women  wage-earners.  It  urges  the 
substitution  of  the  word  person  for  the  word  woman  in 
bills  for  the  8-hours  day  and  minimum  wage  commis¬ 
sions.  The  joint  efforts  of  these  interesting  allies  have  in 
some  cases  created  delay  and  confusion. 

Special  legislation  for  women  is  pushed  this  year  with 
unusual  vigor  to  limit  nightwork  and  establish  the  eight- 
hour  day  and  minimum  wage  boards.  New  Jersey  has, 
after  many  years  of  failure,  passed  a  nightwork  law  for 
women.  For  the  labor  shortage  is  a  continuous  tempta¬ 
tion  to  employers  to  draw  women  into  industries  new  to 
them,  and  to  lengthen  working  hours. 

The  vast  majority  of  women  wage-earners  are  between 
the  ages  of  16  and  25  years.  They  are  not  the  material 
of  which  militant  trade  unions  are  formed.  Their  wages 
are  too  small  to  supply  strong  war  chests  for  strikes. 
Their  accumulated  experience  is  too  slight  for  the  suc¬ 
cessful  conduct  (without  the  help  of  men)  of  more  than 
an  occasional  brief  walkout  the  fame  of  which,  if  suc¬ 
cessful,  lasts  many  years  because  of  its  rarity.  These 
facts  common  to  all  industrial  countries  compel  protective 
legislation  for  women. 

So  rarely  are  women  placed  at  a  disadvantage  by  sta¬ 
tutory  restrictions  upon  their  hours  of  labor  that  no  one 
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has  yet  attached  enough  importance  to  the  exceptional 
occurrences  to  record  them  statistically. 

There  is  nothing  in  the  argument  that  women  are 
handicapped  in  getting  and  keeping  positions  because  of 
protective  statutes.  What  women  do,  they  do  better  than 
men  as  a  rule,  more  quickly,  accurately,  regularly,  neatly 
and  cheaply.  They  are,  therefore  increasingly  in  demand 
within  the  industries  to  which  they  are  adapted. 

In  drafting  labor  laws  for  women  the  essential  point  is 
to  make  them  precise,  including  those  for  whom  they  are 
intended  and  clearly  excluding  all  others.  Could  anything 
more  ungracious  or  anti-social  be  conceived  than  the  pre¬ 
sent  sustained  effort  of  educated,  exceptionally  well- 
placed  women  to  repeal  inadequate  existing  statutes  and 
prevent  the  enactment  of  further  protective  measures  de¬ 
manded  and  needed  by  their  wage-earning  sisters  ? 

One  specious  plea  of  the  Woman’s  Party  against  pro¬ 
tective  legislation  for  women  is,  that  all  available  energy 
should  be  concentrated  upon  making  industry  safe  and 
wholesome  for  all  the  people,  not  shutting  any  out  or 
limiting  their  participation  on  grounds  of  sex.  Giving 
good  advice  has  always  been  a  popular  form  of  recreation. 
The  answer  to  it  in  this  case  is  the  biblical  one, — this 
ought  ye  to  have  done  and  not  left  the  other  undone. 
Moreover  the  long  process  of  making  industry  safe  and 
wholesome  has  hitherto  been  practically  the  monopoly  of 
the  same  tenacious  reformers  who  are  promoting  protec¬ 
tive  laws  for  women. 

The  plea  itself  is  an  index  of  the  lack  of  acquaintance 
of  the  advisers  with  industry  as  it  actually  exists.  New 
processes,  novel  machines,  freshly  discovered  poisons, 
more  intense  speeding,  these  changes  crowd  upon  each 
other  from  day  to  day.  Merely  to  know  them  all  exceeds 
the  powers  of  the  states.  Labor  cannot  deal  adequately 
with  them  because  Labor  is  fighting  for  its  life  against 
the  open  shop  movement,  while  philanthropic  effort  in 
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this  field  is  financed  with  a  degree  of  difficulty  never  be¬ 
fore  experienced. 

Industry  in  the  United  States  is  needlessly  and  hor¬ 
ribly  destructive.  This  is  illustrated  afresh  by  the  current 
report  of  the  Women’s  Bureau,  in  the  Department  of 
Labor  in  New  York,  the  greatest  of  the  industrial  states. 
The  report  deals  with  200  children  compensated  in  a 
single  year  for  industrial  injuries  from  which  ten  died, 
nearly  200  were  maimed  for  life,  and  all  were  absent  from 
work  14  days  before  they  could  begin  proceedings  for 
compensation. 

The  life,  limbs,  health,  intelligence  and  well-being  of 
the  workers  are  wantonly  sacrificed.  Under  the  factory 
system,  e.g.  in  the  textiles,  men,  women  and  children  alike 
suffer  from  bad  ventilation,  bad  lighting,  speeding,  dust 
and  fluff,  heat,  moisture,  monotony,  long  hours,  recur¬ 
rent  unemployment  and  permanent  bad  pay. 

Assuming  that  the  textile  industries,  following  some 
sudden  illumination,  should  adopt  every  improvement 
known  to  science,  it  would  yet  be  true  that  women  em¬ 
ployed  under  those  beneficently  transformed  conditions 
would  need  statutory  protection  beyond  that  of  men.  For 
women  and  girls  would  still  be  burdened  with  the  charac¬ 
teristics  which  accompany  motherhood  actual  and  poten¬ 
tial.  Acquiring  the  right  to  vote  has  changed  neither  the 
anatomy,  nor  the  physiology,  nor  the  maternal  experiences 
of  women.  Nor  are  young  girls,  merely  because  they  are 
future  voters,  the  less  liable  to  sterility  if  they  are  now 
kept  standing  injuriously  long  hours,  or  required  to  work 
at  an  excessive  temperature,  or  exposed  to  undue  cold, 
or  subjected  to  sustained  speeding.  The  lifting  of  heavy 
weights,  injurious  to  men  and  youth,  is  as  much  more 
dangerous  for  wives  and  daughters  to-day,  as  it  was  more 
dangerous  for  their  great  grandmothers  than  for  their 
great  grandfathers. 

In  the  industrially  developed  states  there  are  thousands 
of  wage-earning  women  and  minors  who  cannot  live  in 
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health  on  the  wages  paid  in  the  occupations  at  which  they 
are  regularly  employed.  Because  of  the  immovable  fact 
of  their  presence  the  campaign  against  tuberculosis,  and 
against  infant  mortality,  and  the  long  effort  to  diminish 
melancholia  among  young  workers  are  only  partly  suc¬ 
cessful. 

This  stratum  of  subnormal  workers  persists  despite  the 
tendency  to  shorter  hours  and  to  wages  approximated  to 
the  cost  of  living  of  men  and  women.  Employers  in  in¬ 
creasing  numbers  perceive  that  these  changes  are  good 
business,  and  there  is  ever-growing  pressure  by  workers 
and  enlightened  consumers  for  statutes  prescribing  them. 

Some  of  the  influences  which  now  call  for  special  laws 
for  women  in  industry  may  prove  ephemeral.  If  and 
when  such  changes  occur,  the  laws  can  be  modified.  In 
England,  for  instance,  minimum  wage  laws  have,  since 
their  introduction  in  1910,  all  applied  to  men  and  women 
though  with  widely  divergent  rates  for  the  two  sexes. 

Under  our  eighteenth  century  Constitution  as  inter¬ 
preted  by  the  Supreme  Court,  it  was  formerly  impossible, 
and  is  still  excessively  difficult  to  compel  industry  to  make 
itself  safe  for  men.  The  process,  though  so  slow  as  to  be 
most  discouraging,  has  become  more  possible  for  women 
than  for  men,  and  conspicuously  more  necessary  because 
of  the  physiological  differences  and  their  ramifying  con¬ 
sequences. 

There  seems,  however,  to  be  no  visible  ground  of  hope 
that  American  courts  can  quickly  acquire  the  confidence 
of  working  men;  or  that  the  war  of  the  great  capitalist 
organizations  upon  the  Labor  unions  will  be  so  speedily 
abandoned  that  workingmen  will  soon  cease  to  regard 
strikes  as  their  ever  ready,  indispensably  necessary 
weapon  of  defense. 

Under  present  conditions  the  proposal  to  introduce 
rigid,  coercive,  identical  treatment  before  the  law  for  men 
and  women  is,  therefore,  anti-social  and  destructive. 
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SHOULD  THERE  BE  LABOR  LAWS 
FOR  WOMEN  ? 6 

Our  feminist  opponents  do  not  fail,  of  course,  to  offer 
testimony  which  they  claim  proves  the  discriminatory 
effect  of  the  labor  laws  for  women.  They  say,  for  one 
thing,  that  businesses  and  professions  do  not  observe  the 
8-hour  day,  and  if  there  is  an  8-hour  law  for  women,  men 
get  the  salaried  positions  that  would  otherwise  be  open  to 
women.  It  is  impossible  for  this  to  be  true,  for  the  rea¬ 
son  that  8-hour  laws  for  women  almost  never  have  ap¬ 
plied,  and  they  never  need  be  made  to  apply  to  businesses 
and  professions,  or  to  executive  positions.  The  women  in 
industry  and  their  women  allies  who  ask  for  labor  laws 
are  quite  willing  to  let  the  business  and  professional  wo¬ 
men  be  the  judges  of  their  own  needs.  Therefore  we 
do  not  seek  to  have  labor  laws  made  applicable  to  busi¬ 
ness  occupations  unless  business  women  so  desire,  and 
where  such  application  has  been  made,  through  mistaken 
intent,  misunderstanding,  or  for  lack  of  objection  by 
business  women,  it  has  been  remedied  by  exemptions 
when  complained  of. 

Some  of  the  strongest  advocates  of  labor  laws  for 
women  are  business  and  professional  women.  But  of 
those  who  oppose,  it  seems  both  reasonable  and  fair  to  ask 
that  they  leave  it  to  the  industrial  worker  to  say  what  she 
needs  for  herself.  Surely  there  is  ample  room  for  each 
group  to  work  out  its  own  standards  and  methods,  and  to 
cooperate  to  their  respective  ends  and  purposes  without 
any  conflict  at  all.  And  in  that  connection  I  would  like  to 
call  attention  to  certain  differences  in  the  environment  of 
these  two  types  of  workers  which  seem  to  me  to  produce 
their  different  attitudes  toward  this  question. 

The  industrial  workers’  problems  are  the  collective 
problems  of  a  great  mass  of  women  doing  similar  or  iden- 

e  From  pamphlet  by  Mary  Anderson,  director,  Women’s  Bureau, 
United  States  Department  of  Labor.  Reprinted  from  Good  Housekeeping. 
81:  176-80.  September,  1935. 
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tical  work,  largely  routine.  There  is  not  room  for  more 
than  a  few  of  these  women  to  become  forewomen  or 
managers,  and  the  rest  of  them  must  remain  in  the  ranks 
all  their  working  days.  They  cannot  escape  the  know¬ 
ledge  of  this  prospect.  Their  jobs  are  usually  dull, 
monotonous  toil,  not  stimulating  to  mind  or  body,  and 
lacking  almost  entirely  the  creative  interest  that  goes 
with  the  job  of  the  business  or  professional  woman.  The 
only  compensation  for  a  life  of  this  kind  is  a  work-day 
sufficiently  short  to  permit  of  relaxation  and  self-develop¬ 
ment  by  means  which  might  otherwise  have  been  found, 
in  part,  at  least,  on  the  job. 

The  business  or  professional  woman  has  an  individ¬ 
ualized  job,  which  naturally  develops  in  her  an  individ¬ 
ualistic  viewpoint.  Neither  the  collective  bargain  nor  the 
collective  principle  represented  in  the  labor  laws  so  readily 
occurs  to  her  for  the  solution  of  her  own  problems.  The 
consequence  is  that  she  sometimes  attempts  to  impose  her 
own  individualism  upon  the  women  in  industry,  upon 
whom  it  inflicts  a  serious  hardship.  She  is  easily  appealed 
to  by  the  ultra-feminist  theories  concerning  industrial 
workers,  since  she,  too,  is  unfamiliar  with  industrial  con¬ 
ditions. 

Then  there  are  certain  other  contentions  against  the 
laws  that  are  no  better  founded  than  this  I  have  men¬ 
tioned.  It  has  been  testified  before  the  New  York  legis¬ 
latures,  for  instance,  that  the  eight-hour  law  of  the  Dis¬ 
trict  of  Columbia  caused  women  in  laundries  and  in 
restaurants  to  lose  their  jobs  and  be  replaced  by  men.  The 
authentic  facts  are  that  the  1920  Census  showed  almost 
exactly  twice  as  many  women  employed  in  laundries  as 
shown  by  the  Census  before  the  law  was  passed,  and  the 
proportion  of  women  and  men  was  exactly  the  same.  As 
to  waitresses,  the  numbers  in  the  District  of  Columbia  in¬ 
creased  several  times  more  than  the  numbers  of  men. 

It  was  also  stated  that  the  minimum  wage  law  of  the 
district  caused  the  discharge  of  women  in  favor  of  men. 
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Here  again,  certified  payroll  records  of  identical  estab¬ 
lishments  reporting  periodically  showed  increases  in  the 
numbers  of  women-  during  the  time  the  law  was  in  effect, 
and  when  it  was  finally  declared  unconstitutional  by  the 
United  States  Supreme  Court,  there  were  slightly  greater 
numbers  of  women  employed  in  the  industries  affected  by 
the  law  than  there  had  been  before. 

Another  striking  piece  of  evidence  showing  that  the 
claims  of  opponents  are  not  borne  out  upon  investigation 
is  furnished  by  comparison  of  numbers  of  women  em¬ 
ployed  in  states  which  have  and  states  which  have  not 
legal  regulations  for  the  employment  of  women.  Cali¬ 
fornia  and  Indiana  were  selected  for  this  survey,  which 
was  made  by  the  Women’s  Bureau,  because  they  have 
approximately  equal  population  and  a  similar  number  and 
kind  of  industries  employing  women.  California  has  an 
8-hour  law  for  women  and  also  a  minimum  wage  law 
which  has  fixed  the  highest  minimum  wages  now  in  effect 
in  the  United  States ;  which  is  to  say,  has  from  the  legal 
standpoint  imposed  the  greatest  restrictions  upon  the 
“freedom  of  contract”  of  women  workers  and  their  em¬ 
ployers.  Indiana  has  no  law  of  either  kind. 

The  survey  showed  that  more  women  are  employed 
in  California  with  its  regulatory  laws,  than  in  Indiana 
with  no  regulations  at  all,  and  that  the  numbers  in  Cali¬ 
fornia  have  increased  since  the  laws  were  enacted. 

The  Women’s  Bureau  made  a  study  also  of  the  claims 
that  street  railway  companies  could  not  continue  to  em¬ 
ploy  women  if  women’s  hours  were  limited  by  law  and 
men’s  hours  were  not,  or  if  women  were  prohibited  from 
working  at  night.  In  the  City  of  Chicago  it  was  found 
that  the  street  railway  companies  had  entered  into  a  vol¬ 
untary  agreement  with  the  trade  unions  not  to  employ 
women  at  night,  and  to  establish  an  8-hour  day.  This 
agreement  was  forced  by  the  women  ticket  sellers,  who 
stipulated  in  addition  that  men  be  barred  from  selling 
tickets  on  the  Chicago  elevated  lines  betwen  the  hours  of 
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7  a.  m.  and  3  p.  m.,  and  in  alloted  stations  only  between 
3  p.  m.  and  11  p.  m.  No  women  were  dismissed  as  a 
result  of  this  arrangement.  They  kept  their  jobs  and  the 
hour  schedules  for  all  employees  were  adjusted,  women 
working  only  the  day  shifts. 

These  facts  are  especially  interesting  in  view  of  the 
claim  loudly  voiced  in  New  York  City  that  “thousands  of 
women”  lost  their  jobs  as  a  result  of  the  night- work  law 
which  was  passed  a  few  years  ago.  The  Bureau  of  Wo¬ 
men  in  Industry  of  the  New  York  Department  of  Labor 
investigated  this  situation,  and  found  that  what  really 
happened  was  that  the  women  employees  had  been  taken 
on  during  the  war  in  place  of  men ;  that  the  company 
had  begun  dismissing  the  women  in  wholesale  groups 
several  months  before  the  law  in  question  was  ever  pro¬ 
posed  in  the  legislature;  that  it  continued  this  policy  of 
dismissal  between  the  time  this  law  was  proposed,  and  the 
time  it  was  passed,  and  likewise  continued  the  policy  of 
dismissals  after  the  law  was  passed,  giving  the  law  as  the 
reason  for  so  doing.  That  it  could  have  adjusted  the 
shifts  if  it  wanted  to  retain  these  women  is  scarcely  open 
to  doubt. 

Another  New  York  case  is  that  of  the  women  print¬ 
ers,  in  whose  behalf  the  night  work  law  was  amended.  In¬ 
vestigation  showed  that  eight  women  regularly  employed 
in  newspaper  printing  plants  in  New  York  City  and  ten 
others  who  worked  one  night  a  week  would  no  longer  be 
allowed  to  work  at  night,  because,  it  developed  after  the 
law  passed,  a  newspaper  printing  plant  came  within  the 
catagory  of  a  factory,  and  the  law  was  intended  to  cover 
factory  workers.  The  law  was  amended  in  1921  to  ex¬ 
empt  this  type  of  work  and  since  that  date  only  three  wo¬ 
men,  so  far  as  known,  have  taken  advantage  of  their 
opportunity  to  work  on  night  shifts. 


NEGATIVE  DISCUSSION 


DECLARATION  OF  PRINCIPLES  OF 
WOMAN’S  PARTY1 

The  Declaration  of  Principles  of  the  Woman’s  Party, 
which  is  the  official  statement  of  the  object  of  the  organ¬ 
ization,  is  as  follows: 

WHEREAS,  Women  today,  although  enfranchised,  are  still 
in  every  way  subordinate  to  men  before  the  law,  in  government, 
in  educational  opportunities,  in  the  professions,  in  the  church,  in 
industry,  and  in  the  home. 

BE  IT  RESOLVED,  That  as  a  part  of  our  campaign  to  re¬ 
move  all  forms  of  the  subjection  of  women,  we  shall  work  for 
the  following  immediate  objects : 

THAT  women  shall  on  longer  be  regarded  and  shall  no 
longer  regard  themselves  as  inferior  to  men,  but  the  equality  of 
the  sexes  shall  be  recognized. 

THAT  women  shall  no  longer  be  the  governed  half  of  so¬ 
ciety,  but  shall  participate  equally  with  men  in  the  direction  of 
life. 

THAT  women  shall  no  longer  be  denied  equal  educational 
opportunities  with  men,  but  the  same  opportunities  shall  be  given 
to  both  sexes  in  all  schools,  colleges  and  universities  which  are 
supported  in  any  way  by  public  funds. 

THAT  women  shall  no  longer  be  barred  from  any  occupation, 
but  every  occupation  open  to  men  shall  be  open  to  women,  and 
restrictions  upon  the  hours,  conditions,  and  remuneration  of 
labor  shall  apply  alike  to  both  sexes. 

THAT  women  shall  no  longer  be  discriminated  against  in  the 
legal,  the  medical,  the  teaching,  or  any  other  profession,  but  the 
same  opportunities  shall  be  given  to  women  as  to  men  in  the 
training  for  professions  and  in  the  practice  of  these  professions. 

THAT  women  shall  no  longer  be  discriminated  against  in 
civil  and  government  service,  but  shall  have  the  same  right  as 
men  to  authority,  appointment,  advancement  and  pay  in  the  ex¬ 
ecutive,  the  legislative,  and  the  judicial  branches  of  the  govern¬ 
ment  service. 

1  From  pamphlet,  National  Woman’s  Party,  What  It  Is,  What  It  Has 
Done,  What  It  Is  Doing,  p.  1-4.  National  Woman’s  Party.  Washington, 

D.C.  1924  (?) 
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THAT  women  shall  no  longer  be  discriminated  against  in 
the  foreign  trade,  consular  and  diplomatic  service,  but  women 
as  well  as  men  shall  represent  our  country  in  foreign  lands. 

THAT  women  shall  no  longer  receive  less  pay  than  men  for 
the  same  work,  but  shall  receive  equal  compensation  for  equal 
work  in  public  and  private  employment. 

THAT  women  shall  no  longer  be  barred  from  the  priesthood 
or  ministry,  or  any  position  of  authority  in  the  church,  but 
equally  with  men  shall  participate  in  ecclesiastical  offices  and  dig¬ 
nities. 

THAT  a  double  moral  standard  shall  no  longer  exist,  but 
one  code  shall  obtain  for  both  men  and  women. 

THAT  exploitation  of  the  sex  of  women  shall  no  longer 
exist,  but  women  shall  have  the  same  right  to  the  control  of 
their  persons  as  have  men. 

THAT  women  shall  no  longer  be  discriminated  against  in 
treatment  of  sex  diseases  and  in  punishment  of  sex  offenses,  but 
men  and  women  shall  be  treated  in  the  same  way  for  sex  dis¬ 
eases  and  sex  offenses. 

THAT  women  shall  no  longer  be  deprived  of  the  right  of 
a  trial  by  jury  of  their  peers,  but  jury  service  shall  be  open  to 
women  as  to  men. 

THAT  women  shall  no  longer  be  discriminated  against  in 
inheritance  laws,  but  men  and  women  shall  have  the  same  right 
to  inherit  property. 

THAT  the  identity  of  the  wife  shall  no  longer  be  merged  in 
that  of  her  husband,  but  the  wife  shall  retain  her  separate  iden¬ 
tity  after  marriage  and  be  able  to  contract  with  her  husband 
concerning  the  marriage  relationship. 

THAT  a  woman  shall  no  longer  be  required  by  law  or  cus¬ 
tom  to  assume  the  name  of  her  husband  upon  marriage,  but 
shall  have  the  same  right  as  a  man  to  retain  her  own- name  after 
marriage. 

THAT  the  wife  shall  no  longer  be  considered  as  supported 
by  her  husband,  but  their  mutual  contribution  to  the  family 
maintenance  shall  be  recognized. 

THAT  the  headship  of  the  family  shall  no  longer  be  in  the 
husband  alone,  but  shall  be  equally  in  the  husband  and  wife. 

THAT  the  husband  shall  no  longer  own  his  wife’s  services, 
but  these  shall  belong  to  her  alone  as  in  the  case  of  any  free 
person. 

THAT  the  husband  shall  no  longer  own  his  wife’s  earn¬ 
ings,  but  these  shall  belong  to  her  alone. 

THAT  the  husband  shall  no  longer  own  or  control  his  wife’s 
property  but  it  shall  belong  to  b.er  and  be  controlled  by  her 
alone. 

THAT  the  husband  shall  no  longer  control  the  joint  prop¬ 
erty  of  his  wife  and  himself,  but  the  husband  and  wife  shall 
have  equal  control  of  their  joint  property. 

THAT  the  husband  shall  no  longer  obtain  divorce  more  eas¬ 
ily  than  the  wife,  but  the  wife  shall  have  the  right  to  obtain  di¬ 
vorce  on  the  same  grounds  as  the  husband. 
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THAT  the  husband  shall  no  longer  have  a  greater  right  to 
make  contracts  than  the  wife,  but  a  wife  shall  have  equal  right 
with  her  husband  to  make  contracts. 

THAT  married  women  shall  no  longer  be  denied  the  right  to 
choose  their  own  citizenship,  but  shall  have  the  same  independ¬ 
ent  choice  of  citizenship  as  is  possessed  by  their  husbands. 

THAT  women  shall  no  longer  be  discriminated  against  in  the 
economic  world  because  of  marriage,  but  shall  have  the  same 
treatment  in  the  economic  world  after  marriage  as  have  men. 

THAT  the  father  shall  no  longer  have  the  paramount  right 
to  the  care,  custody,  and  control  of  the  child,  to  determine  its 
education  and  religion,  to  the  guardianship  of  its  estate,  and  to 
the  control  of  its  services  and  earnings,  but  these  rights  shall  be 
shared  equally  by  the  father  and  mother  in  the  case  of  all  chil¬ 
dren,  whether  born  within  or  without  the  marriage  ceremony. 

THAT  no  form  of  the  Common  Law  or  Civil  Law  disabil¬ 
ities  of  women  shall  longer  exist,  but  women  shall  be  equal  with 
men  before  the  law. 

IN  SHORT— THAT  WOMEN  SHALL  NO  LONGER  BE 
IN  ANY  FORM  OF  SUBJECTION  TO  MAN  IN  LAW  OR 
IN  CUSTOM,  BUT  SHALL  IN  EVERY  WAY  BE  ON  AN 
EQUAL  PLANE  IN  RIGHTS,  AS  SHE  HAS  ALWAYS 
BEEN  AND  WILL  CONTINUE  TO  BE,  IN  RESPONSI¬ 
BILITIES  AND  OBLIGATIONS. 


ARGUMENT  FOR  WOMAN’S  EQUAL  RIGHTS 
AMENDMENT 2 

The  preliminary  statement  written  by  Miss  Van 
Kleeclc  in  the  October  number  of  the  Journal  of  the 
American  Association  of  University  Women  points 
out  that  the  changes  to  be  effected  by  this  amendment  are 
“an  integral  part  of  the  common  interests  of  an  associa¬ 
tion  concerned  with  the  education  of  women.”  There  are 
listed  in  the  1920  census  635,207  women  teaching  in  coll¬ 
eges  and  schools  whose  salaries,  advancement,  liberty  to 
marry  and  keep  their  positions,  and  competition  for  the 
rewards  and  financial  prizes  of  their  profession  will  be 
immediately  and  permanently  affected  by  an  equal  rights 
amendment.  Education  and  educational  standards  are 
the  main  objects  of  our  Association.  Both  depend  on 

2  From  article  by  M.  Carey  Thomas,  president  emeritus  of  Bryn  Mawr 
College.  American  Association  of  University  Women.  Journal.  18:  21-8. 
March,  1925. 
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teachers  and  students.  Women  teachers  cannot  develop 
and  teach  their  best  without  equal  rights  of  pay  and  ad¬ 
vancement.  Girl  students  cannot  study  their  best  with¬ 
out  incentives  to  study,  without  equal  rights  with  men  to 
marriage,  children,  careers,  and  rewards.  An  equal 
rights  amendment  affects  the  very  heart  of  education. 
It  affects  the  dearest  interests  of  university  women  be¬ 
cause  the  profession  of  teaching  is  preeminently  theirs, 
because  they  of  all  women  in  their  various  social  and  eco¬ 
nomic  groups  desire  to  hold  down  their  jobs  without  un¬ 
necessary  sex  discrimination.  Equal  rights  are  what  uni¬ 
versity  women  are  determined  to  get  for  themselves  and 
for  all  other  women.  The  only  question  is  how. 

How  can  American  women  get  Equal  Rights f 
Through  an  Equal  Rights  Amendment  to  the  Constitu¬ 
tion  of  the  United  States.  I  have  come  to  believe  that 
this  is  the  most  practical  way,  the  surest  way,  the  quick¬ 
est  way,  and  the  way  that  is  least  wasteful  of  the  price¬ 
less  effort  of  generations  of  women. 

An  Equal  Rights  Amendment  is  the  most  practical 
way  because  the  United  States  is  now  one  country  welded 
together  by  modern  transportation,  motors  (and  soon 
airships),  posts,  telegraphs,  telephones,  radio;  because 
state  rights  in  the  old  sense  is  now  an  anachronism;  be¬ 
cause  it  is  unendurable  to  be  married  in  one  state  and  di¬ 
vorced  in  another,  to  be  safeguarded  by  proper  motor  li¬ 
cense  laws  in  one  state  and  to  be  unguarded  and  killed 
in  another  state,  to  have  children  protected  in  some  states 
and  cruelly  exploited  in  other  states,  as  women  to  have 
some  rights  in  some  states,  other  rights  in  some  other 
states  and  almost  no  rights  at  all  in  many  states.  Women, 
like  men,  marry  residents  of  states  other  than  their 
own  and  change  their  homes  and  shift  their  jobs 
from  state  to  state.  But  forever  behind  a  man  in 
every  state  of  the  United  States  are  the  rights  of  man 
qua  man  with  a  final  appeal  for  these  rights  to  the  Su¬ 
preme  Court  of  the  United  States,  while  forever  behind 
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women  qua  women  is  the  mediaeval  English  common 
law,  if  she  is  married,  holding  her  to  be  her  husband’s 
chattel,  bound,  protected,  owned,  and  even  if  she  is  un¬ 
married  influencing  every  legal  decision  about  her  and 
controlling  unjustly  all  her  life.  This  is  to  me  the 
compelling  argument  for  writing  an  equal  rights  amend¬ 
ment  into  the  constitution  of  the  United  States.  Only 
such  an  amendment  will  do  away  with  present  legal 
stigma  of  inferiority  and  bondage. 

An  Equal  Rights  Amendment  is  the  surest  way. 
Every  one  familiar  with  state  legislatures  knows  that 
laws  passed  by  one  legislature  are  often  modified  or  re¬ 
pealed  by  some  following  legislature.  Eternal  vigilance 
would  have  to  be  the  price  of  permanence  in  state  laws 
giving  equal  rights  to  women  whose  industrial  competi¬ 
tion  will  be  more  and  more  keenly  felt  from  year  to 
year. 

An  Equal  Rights  Amendment  is  the  quickest  way  and 
the  least  wasteful  way.  The  amount  of  time  and  effort 
that  must  be  expended  by  women  to  remove  all  inequal¬ 
ities  and  all  discriminations  against  women  in  48  states, 
some  of  them  inconceivably  backward,  is  simply  appall¬ 
ing.  It  took  women  72  years  to  obtain  suffrage,  and 
suffrage  was  one  definite  right  only.  It  will  take  more 
than  a  century  of  effort  for  women  to  change  one  by 
one  innumerable  wrongs  into  equal  rights.  It  will  not 
only  be  infinitely  slow.  It  will  not  only  require  a  heart¬ 
breaking  waste  of  energy  and  money.  It  will  be  almost 
impossible,  because  in  order  to  secure  permanency 
women’s  equal  rights  must  be  written  into  48  state  con¬ 
stitutions.  It  is  often  stated  (and  must  be  substantially 
correct)  that  in  twenty  states  of  the  United  States,  that 
is,  in  nearly  one  half,  a  popular  referendum  is  required  to 
amend  state  constitutions.  Women  who  took  part  in  the 
struggle  to  get  woman  suffrage  through  a  state  referen¬ 
dum  know  what  it  will  mean  to  undertake  twenty  state 
referendums.  It  is  extraordinarily  difficult  to  get  a  pop- 
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ular  affirmative  vote  on  anything,  especially  on  any  new 
thing.  And  against  giving  women  equal  pay  for  equal 
work  and  a  square  industrial  deal  will  be  working  great 
industrial  forces  with  unlimited  propaganda,  unlimited 
funds,  and  unlimited  publicity  as  in  the  recent  Massachu¬ 
setts  referendum  on  the  Child  Labor  Amendment. 
Women,  like  children,  can  be  exploited.  Both  women 
and  children  will  be  needed  to  take  the  place  of  helpless 
alien  labor  cut  off  by  the  new  immigration  laws. 

What  are  the  objections  to  an  Equal  Rights  Amend¬ 
ment  to  the  Constitution  of  the  United  States ?  First. 
We  may  dismiss  at  once  as  unprogressive  and  ultimately 
futile  objections  based  on  a  determination  to  keep  things 
as  they  are  and  to  prevent  the  federal  government  from 
interfering.  In  all  countries  of  the  world,  even  in  our 
own  socially  backward  country,  government  is  being  so¬ 
cialized,  is  being  forced  to  protect  its  citizens  against 
monopolies,  exploitation,  and  predatory  business.  Most 
other  civilized  countries  are  passing  protective  labor  laws 
and  minimum  wage  laws  for  men  and  women,  protective 
laws  for  children,  maternity  benefits,  old  age  pensions, 
children’s  aid  allowances,  and  health,  accident,  and  em¬ 
ployment  insurances.  In  many  cases  such  necessary  leg¬ 
islation  can  be  carried  out  effectively  in  the  United  States 
only  by  federal  amendments.  The  same  forces  of  reac¬ 
tion,  conservatism,  and  industrialism  that  are  responsible 
for  the  defeat  of  the  Child  Labor  Amendment  are  be¬ 
hind  the  so-called  Wadsworth-Garrett  Amendment  to  the 
Constitution  which  is  designed  to  make  other  constitu¬ 
tional  amendments  so  difficult  through  popular  referen¬ 
dum  as  to  be  almost  impossible.  Nothing  is  more  cer¬ 
tain  than  that  our  changing  conception  of  justice  and  our 
changing  ethical  ideals  must  sooner  or  later  be  expressed 
in  the  constitution  of  the  United  States.  An  unchanging 
and  unchangeable  constitution  means  for  the  American 
people  the  bloody  social  revolution  of  Russia.  A 
changeable  and  changing  constitution  means  the  inspiring 
social  evolution  of  Great  Britain. 
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Second.  It  is  stated  by  opponents  of  a  federal  Equal 
Rights  Amendment  that  if  it  is  passed  all  present  laws  af¬ 
fecting  women  will  have  to  be  interpreted  by  the  state 
courts  and  ultimately  by  the  United  States  Supreme 
Court,  and  that  we  must  look  forward  to  years  of  litiga¬ 
tion.  This  will  be  so  to  a  limited  extent,  but  I  believe 
that  as  in  the  case  of  woman  suffrage  such  fears  will 
prove  groundless  and  that  in  a  few  years  after  the 
amendment  is  passed  there  will  be  no  objection  left. 
Three-fourths  of  the  state  legislatures  must  ratify  an 
equal  rights  amendment  before  it  can  become  law  and  in 
all  probability,  as  with  woman  suffrage,  such  states  at 
the  time  of  ratification  will  alter  their  state  laws  so  as 
to  give  men  and  women  equal  rights  within  the  state  as 
soon  as  the  amendment  becomes  operative.  Let  us  assume, 
however,  that  it  might  mean  a  considerable  amount  of 
litigation  to  obtain  clear-cut  decisions  of  equality  under 
an  Equal  Rights  Amendment  to  the  United  States  Con¬ 
stitution,  even  such  litigation  would  be  immensely  worth 
while  for  women.  The  question  of  equal  rights  for 
women  must  be  settled  and  got  out  of  the  way  before 
women  can  begin  to  do  their  best  work.  To  settle  it  is 
surely  worth  a  little  or  a  great  deal  of  litigation.  At 
present  women  are  compelled  to  appeal  constantly  to  the 
courts  only  to  be  defeated  by  decisions  based  on  anti¬ 
quated  ideas.  The  time  has  surely  come  when  they 
should  be  able  to  ask  the  courts  to  interpret  their  rights 
as  human  beings  under  an  equal  rights  amendment.  No 
interpretative  legislation  could  possibly  be  so  tedious  and 
so  costly  in  both  effort  and  money  as  the  removal  one  by 
one,  by  legislative  procedure  or  by  state  constitutional 
amendment  in  the  very  teeth  of  the  old  common  law,  of 
women’s  disabilities.  Women  who  denounce  so  fiercely 
the  incredible  folly  of  such  an  equal  rights  amendment 
to  the  United  States  Constitution  seem  to  be  unaware 
that  the  constitutions  of  Germany,  Austria,  Czecho-Slo- 
vakia,  Esthonia,  Lithuania  and  the  City  of  Danzig  con¬ 
tain  women’s  equal  rights  enactments  and  that  British 
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women  are  uniting  to  demand  from  their  government  an 
equal  rights  bill,  or,  as  they  call  it,  “a  removal  of  all  re¬ 
maining  sex  disqualifications”  bill.  Why  is  it  so  foolish 
for  American  women  to  try  to  get  what  other  women 
are  now  enjoying,  apparently  without  any  of  the  evil 
consequences  which  are  predicted  here?  Why  cannot 
men  and  women  in  the  United  States  have  equal  rights? 
The  object  to  be  gained  is  so  important  that  it  is  worth 
risking  something  for — -even  necessary  litigation.  Isola¬ 
tionists  tell  us  that  we  have  in  the  United  States  a  federal 
government  and  48  state  governments.  This  would  seem 
to  be  all  the  more  reason  for  one  woman’s  equal  rights 
federal  amendment.  They  say  that  laws  that  seem  to 
work  well  in  other  countries  will  not  work  here.  Why 
not?  It  seems  to  me  that  a  federal  equal  rights  amend¬ 
ment  would  certainly  be  interpreted  to  mean  that  in  each 
of  our  48  states  women  and  men  would  have  equal  rights 
in  any  given  state,  but  not,  of  course,  the  same  rights  in 
all  states.  Men  do  not  now  have  the  same  rights  in  all 
states,  and  why  should  women  have  them?  The  woman 
suffrage  amendment  has  given  women  and  men  the  same 
voting  rights  in  each  state,  but  has  not  interfered  with 
the  different  qualifications  for  voting  in  other  states. 
It  would  take  only  one  decision  of  the  Supreme  Court  to 
settle  this  obvious  question  once  and  for  all. 

Third.  It  is  frequently  objected  that  a  federal  Equal 
Rights  Amendment  will  take  away  from  women  so  many 
privileges  they  now  enjoy  that  it  will  harm  rather  than 
benefit  them.  Apart  from  protective  industrial  laws  for 
women,  maternity  benefits,  and  children’s  aid  allowances, 
reserved  for  later  consideration,  this  is  not  true  of  other 
laws  concerning  women.  Although  the  many  and  com¬ 
plicated  laws  discriminating  against  women  in  the  differ¬ 
ent  states  have  not  yet  been  tabulated,  the  National 
Woman’s  Party  is  now  employing  two  women  lawyers 
by  the  yea  to  study  them  state  by  state,  and  enough  has 
already  been  done  for  us  to  be  able  to  weigh  in  the  bal- 
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ance  women’s  privileges  and  disabilities.  The  disabilities 
are  terrible  indeed.  For  example,  in  very  many  states 
the  husband  owns  his  wife’s  services  and  can  sue  for 
damages  for  injury  to  her;  in  at  least  two  states  her 
earnings  belong  to  him;  in  some  states  the  father  is  the 
sole  natural  guardian  of  the  mother’s  minor  children ; 
and  in  two  states  he  can  leave  her  children  to  other 
guardians  by  will ;  in  still  other  states  he  alone  is  entitled 
to  the  services  of  minor  children  and  inherits  from  his 
deceased  children;  every  kind  of  restriction,  differing 
from  state  to  state,  hampers  a  wife’s  rights  to  hold,  sell, 
inherit,  and  will  her  property  and  to  conduct  business. 
Even  an  unmarried  woman  is  not  as  good  a  business  risk 
as  a  man  and,  for  example,  on  the  New  York  stock  ex¬ 
change  has  to  pay  a  higher  commission  than  a  man  when 
she  wishes  to  sell  stocks  or  bonds.  Unequal  divorce  laws 
in  many  states  make  it  difficult  for  a  married  woman  to 
divorce  her  husband,  but  make  it  easy  for  him  to  divorce 
her  and  take  away  her  children.  In  most  states  teachers 
cannot  marry  and  keep  their  positions.  Unequal  pay  for 
equal  work  is  the  rule  and  not  the  exception.  Almost  all 
well-paid  and  honorable  posts  are  closed  to  women  as 
women.  Sex  discrimination  is  intricately  interwoven 
throughout  the  whole  fabric  of  social,  intellectual  and 
financial  life  in  the  United  States.  Even  a  cursory  study 
of  this  lamentable  situation  cannot,  in  my  opinion,  fail 
to  convince  any  fair-minded  person  that  a  federal  equal 
rights  amendment,  if  feasible,  would  be  the  best  way  of 
substituting  for  the  ancestral  tradition  of  sex  inferiority 
and  subjection  the  new  conception  of  women’s  equal 
rights  to  at  least  as  much  life,  liberty  and  happiness  as 
men  now  enjoy.  It  is  strangely  unsympathetic  for  op¬ 
ponents  of  such  a  federal  equal  rights  amendment  to  sug¬ 
gest  removing  these  thousands  of  inequalities  and  injus¬ 
tices  by  slow  and  painful  piece-work  in  48  state  legisla¬ 
tures  while  women  are  being  born,  living  their  lives  and 
dying  without  the  justice  for  which  they  have  been  wait- 
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ing  since  the  time  of  the  cave  men.  And  piece-work  is 
not  permanent.  If  a  federal  equal  rights  amendment  is 
rejected,  the  only  safe  procedure  would  be  to  pass  equal 
rights  amendments  to  48  state  constitutions,  nearly  one- 
half  of  which  must  be  obtained  by  the  almost  prohibitive 
method  of  popular  referendum,  and  to  such  equal  rights 
state  constitutional  amendments  most  if  not  all  of  the 
somewhat  fantastic  objections  urged  by  its  opponents 
against  a  federal  equal  rights  amendment  would  certainly 
apply.  But  what  are  the  privileges  women  now  enjoy 
which  will,  it  is  said,  outweigh  women’s  disabilities  some 
few  of  which  I  have  mentioned?  I  have  read  with  care 
the  so-called  women’s  privileges  mentioned  in  the  four 
pamphlets  published  by  the  National  Consumers’  League, 
the  National  Trade  Union  League  of  America,  and  the 
League  of  Women  Voters,  which  everyone  interested 
in  this  question  (and  what  woman  is  not  interested?) 
ought  to  read.  Apart  from  the  subjects  reserved  for 
later  consideration,  I  am  able  to  discover  only  two  priv¬ 
ileges  (if  they  really  are  privileges)  to  offset  women’s 
serious  disabilities.  Many  of  the  questions  asked  in  these 
pamphlets  seem  to  me  to  show  an  extraordinary  ignor¬ 
ance  of  the  way  in  which  women’s  equal  rights  are  being 
settled  in  progressive  countries.  For  example,  why 
should  not  husbands  be  able  to  claim  support  from  well- 
to-do  or  highly  paid  wives  ?  Why  should  not  wage-earn¬ 
ing  or  wealthy  wives  as  well  as  wage-earning  or 
wealthy  husbands  be  responsible  for  the  support  of  their 
families?  As  a  matter  of  fact,  they  usually  voluntarily 
assume  such  responsibility.  Why  should  not  women 
reach  their  majority  at  the  same  age  as  men,  and  be  mar- 
riagable  at  the  same  age  as  men?  Why  should  not  eld¬ 
erly  women  be  forbidden  to  seduce  or  rape  young  boys 
as  well  as  elderly  men  young  girls?  Why  should  not 
able-bodied  and  non-child-bearing  women  as  well  as  men 
be  subject  to  conscription  for  war  now  that  they  are 
equally  responsible  for  making  it?  Why  in  the  name  of 
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humanity  should  not  fathers  be  jointly  responsible  with 
mothers  for  illegitimate  children,  and  why  should  illegiti¬ 
mate  children  be  denied  a  father’s  name  as  well  as  a 
mother’s  ?  As  has  been  said,  under  a  federal  equal  rights 
amendment  all  these  questions  will  undoubtedly  be  settled 
state  by  state  as  is  the  case  now  with  all  laws  affecting 
the  men  and  women  in  any  given  state.  But  there  will 
be  this  stupendous  and  beneficent  change  under  a  federal 
equal  rights  amendment.  Such  laws  in  every  state  will 
affect  women  and  men  equally.  The  gain  will,  in  my  opin¬ 
ion,  infinitely  outweigh  any  possible  loss. 

The  two  privileges  I  have  referred  to  are  the  married 
woman’s  right  of  dower  and  her  right  to  be  supported 
by  her  husband.  But  already  in  some  states  the  husband 
has  a  right  to  one-half  of  his  wife’s  property,  and  this 
right  can  readily  be  equalized  to  the  advantage  of  the 
wife  in  all  states.  Also  new  state  laws  in  accordance 
with  modern  conceptions  of  the  financial  value  of  the 
wife’s  services  in  the  home  should,  and  I  think  would, 
be  passed  and  should  be  made  to  apply  equally  to  wives 
and  husbands.  There  are  already  many  cases  of  wage¬ 
earning  wives  supporting  husbands  still  studying,  or  tem¬ 
porarily  out  of  a  job,  or  invalided,  or  simply  idle.  The 
entrance  of  women  into  business  and  professions  will 
undoubtedly  greatly  increase  the  number  of  marriages  be¬ 
tween  such  women  and  purely  decorative,  or  home-mak¬ 
ing  husbands.  Husbands  of  this  kind,  like  women  simi¬ 
larly  constituted,  are  surely  entitled  to  liberal  financial 
compensation  and  support,  and  such  compensation  should 
be  theirs  by  law. 

Fourth.  Will  maternity  benefits  and  mother’s  pen¬ 
sions  ( more  correctly  called  children’s  aid  allowances )  be 
affected  by  a  federal  Equal  Rights  Amendment?  They 
will  not.  They  have  not  been  affected  in  any  country 
that  now  has  an  equal  rights  provision.  They  will  not 
be  affected  here.  It  has  been  repeatedly  pointed  out  that 
men’s  rights  are  not  affected  by  allowances  for  injured 


no 


THE  REFERENCE  SHELF 


soldiers  or  preference  given  to  veterans  in  certain  civil 
service  appointments  or  injured  workmen’s  compensa¬ 
tion.  These  are  special  groups  of  men  needing  special 
things.  In  like  fashion  pregnant  women  are  a  group 
apart  needing  special  legislation  at  given  times  before  and 
after  child  bearing.  The  support  or  protection  given 
them  is  not  sex  legislation.  All  women  are  not  pregnant, 
nor  have  they  all  just  had  children.  Maternity  benefits 
are  race  legislation  and  as  such  are  as  important  to  men 
as  to  women.  Children’s  aid  allowances  are  given  to  in¬ 
digent  widows  for  the  sake  of  the  children  and  should 
be  given  also  to  indigent  widowers  for  the  same  reason. 
They  should  not  be  given  to  one  sex  more  than  another. 
They  are  given  to  save  children.  This  too  is  race  legis¬ 
lation.  If,  however,  further  investigation  should  prove 
that  this  anxiety  is  justified,  a  federal  equal  rights 
amendment  could  be  drawn  containing  the  provision  that 
is  now  part  of  the  equal  rights  bill  in  the  German  Con¬ 
stitution — “Maternity  shall  have  the  right  to  the  protec¬ 
tion  and  public  assistance  of  the  state — ,”  or  some  such 
similar  clause. 

Fifth.  Would  a  federal  Equal  Rights  Amendment  do 
away  with  such  protective  laws  for  working  women  as 
are  now  operative  in  different  states?  Yes,  undoubtedly, 
unless  such  protective  legislation  is  carefully  excepted 
from  the  operation  of  the  amendment.  This  is  to  my 
mind  a  very  serious  objection  and  is  in  itself  sufficient 
to  account  for  the  opposition  to  the  amendment  of  the 
Women’s  Labor  Bureau,  the  Women’s  Trade  Union 
League  of  America,  and  various  working  women’s  unions 
as  well  as  of  other  women’s  organizations.  We  are  fac¬ 
ing  a  very  unusual  labor  situation  in  the  United  States. 
American  labor  is  undeveloped  and  badly  organized. 
There  is  no  real  labor  party.  Men’s  labor  unions  in  the 
United  States  do  not  yet  believe  in  securing  protection  in 
industry  through  legislative  enactment  although  this  is 
the  procedure  of  working  men  in  other  more  progressive 
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countries.  The  Oregon  ten-hour  law  for  men  as  well  as 
women  working  in  mills,  factories  and  manufacturing  es¬ 
tablishments  has  been  upheld  by  the  United  States  Su¬ 
preme  Court  so  that  there  seems  to  be  nothing  in  the 
United  States  Constitution  to  prevent  such  labor  legisla¬ 
tion  for  men.  It  is  the  choice  of  American  working  men 
themselves.  Women’s  labor  unions  are  very  feeble  and 
few  in  number,  and  their  formation  is  opposed  by  short¬ 
sighted  men  labor  leaders  and  by  men’s  labor  unions. 
The  thousands  of  helpless  foreign  women  who  compete 
with  each  other  in  the  poorest  paid  industries  further 
complicate  the  situation  and  are  almost  impossible  to  or¬ 
ganize.  In  short,  because  of  an  unusual  combination  of 
circumstances  that  cannot  continue  indefinitely  but  that 
must  be  reckoned  with  at  present,  millions  of  women  in 
the  United  States  have  no  protection  from  exploitation 
except  the  protective  legislation  that  has  been  passed, 
chiefly  by  the  efforts  of  non- working  women  in  their  be¬ 
half,  and  it  is  this  protective  legislation  that  would  be 
swept  away  by  a  blanket  federal  equal  rights  amendment. 
It  is  no  wonder  that  the  women  labor  leaders  and  the 
women’s  organizations  that  have  succeeded  in  securing 
this  legislationn  at  the  cost  of  tears  and  blood  feel  so 
bitterly.  On  the  other  hand,  it  is  becoming  clear  that 
such  protective  women’s  legislation,  and  more  especially 
the  dangerous  discriminatory  women’s  prohibited  occu¬ 
pation  laws,  work  great  hardship  to  professional  and 
non-industrial  women  workers,  in  many  cases  de¬ 
priving  them  of  well-paid  jobs,  and  in  all  cases  strength¬ 
ening  the  injurious  assumption  that  adult  working 
women  are  not  to  be  classed  with  adult  working  men,  but 
with  the  children,  and  have  not  the  same  inherent  right 
that  men  have  to  hold  down  a  job.  The  situation  as  I 
see  it  is  this.  About  four  million  women  workers  are 
more  or  less  protected  by  special  women’s  laws  in  45  of 
the  48  states  of  the  United  States.  More  than  two  and 
one-half  millions  are  protected  by  hour  laws  and  about 
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three  millions  by  seating  laws.  That  is,  nearly  one-half 
of  all  gainfully  employed  women,  or  about  one-tenth  of 
all  women  in  the  United  States,  are  now  protected  by 
special  women’s  legislation.  If  the  1,517,888  women  who 
are  independent  proprietors  or  independent  professional 
women  are  deducted  from  the  total  8,549,511  gainfully 
employed  women,  almost  three-fifths  of  all  working 
women  are  thus  protected. 8  It  seems  to  me  to  be  out 
of  the  question  to  wipe  out  such  protection  and  throw 
these  millions  of  helpless  women  to  the  wolves  of  indus- 

3  These  statistics  were  kindly  furnished  me  by  Miss  Mary  Anderson, 
director,  Woman’s  Bureau  United  States  Department  of  Labor.  They 
were  published  in  part  in  the  Congressional  Digest  for  March,  1924. 

“Forty-three  states,  all  but  five — Iowa,  West  Virginia,  Alabama, 
Georgia  and  Florida — have  laws  that  regulate  in  some  way  the  hours 
of  work  of  women  only.  With  one  exception  (Indiana,  which  has  only 
a  night-work  law)  these  laws  either  limit  the  hours  of  work  in  specified 
occupations  to  a  definite  number  per  day  or  per  week,  or  require  that 
time  worked  beyond  a  certain  number  of  hours  shall  be  paid  for  at  an 
increased  rate.  The  shortest  period  to  which  women’s  work  is  limited 
by  law  is  eight  hours.  Nine  states  and  the  District  of  Columbia  have 
such  laws.  Two  states  have  eight-and-a-half-hour  laws,  sixteen  states  have 
nine-hour  laws,  one  state  has  a  nine-and-a-half-hour  law,  fifteen  states 
have  ten-hour  laws,  and  five  states  have  laws  varying  from  ten  and  a 
quarter  to  twelve  hours.  In  addition  to  laws  fixing  both  daily  and  weekly 
hour  limitations,  five  states  have  laws  limiting  only  the  weekly  hours  for 
certain  industries  or  occupations. 

“Thirteen  states  have  minimum  wage  laws.  Sixteen  states  have  laws 
prohibiting  night  work  for  women  in  at  least  one  occupation.  Two  other 
states  limit  the  period  of  work  at  night  to  eight  hours.  Eighteen  states 
and  the  District  of  Columbia  have  laws  that  either  limit  the  number  of 
days  a  woman  may  work  successively,  that  require  a  specified  period  of 
time  for  lunch,  or  that  limit  the  number  of  hours  that  may  be  worked 
without  a  rest  period.  All  but  three  states  have  laws  requiring  that  seats 
must  be  furnished  women  working  in  specified  occupations. 

“State  by  state  the  proportion  of  the  gainfully  occupied  women  af¬ 
fected  by  the  laws  is  as  follows:  Rhode  Island,  nearly  3/4;  Massachusetts, 
7/10;  New  York  and  Pennsylvania,  3/5;  eleven  states — California,  In¬ 
diana,  Maine,  Michigan,  Missouri,  New  Hampshire,  Ohio,  Oregon,  Utah, 
Washington  and  Wisconsin — more  than  1/2;  eight  states — Colorado,  Con¬ 
necticut,  Delaware,  Kansas,  Minnesota,  Nebraska,  New  Jersey  and  Ver¬ 
mont — more  than  2/5;  eight  states — Arizona,  Idaho,  Illinois,  Kentucky, 
Montana,  Nevada,  South  Dakota,  West  Virginia — more  than  1/3;  five 
states — Maryland,  North  Carolina,  North  Dakota,  Oklahoma  and  Texas — 
more  than  1/4;  three  states — New  Mexico,  Tennessee,  Virginia — 1/5;  five 
states — Georgia,  Iowa,  Louisiana,  Mississippi  and  Wyoming  and  the  Dis¬ 
trict  of  Columbia — more  than  1/10;  and  three  states — Alabama,  Arkansas 
and  South  Carolina — less  than  1/10. 

“Therefore,  on  the  basis  of  the  Women’s  Bureau  estimate  of  approxi¬ 
mately  four  million  women  now  covered  by  the  labor  laws  which  apply 
only  to  women,  nearly  three-fifths  of  the  wage-earning  women  of  the 
country  will  be  affected  by  the  passage  of  the  Woman’s  Party  amendment.” 

Miss  Anderson’s  Statistics  Based  on  the  1920  United  States  Census: 
“Total  number  of  women  gainfully  employed,  8,549,511;  lawyers,  judges 
and  justices,  1,738;  physicians  and  surgeons,  7,219;  teachers  in  colleges 
and  schools,  635,207;  trained  nurses,  143,664;  servants,  about  1,012,133. 
Working  women  affected  by  special  women’s  protective  legislation  approxi¬ 
mately  4,000,000.” 
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trial  exploitation  to  be  devoured  while  they  wait  for  pro¬ 
tective  laws  for  both  men  and  women  workers  to  be 
passed  in  the  45  states  in  which  they  are  now 
protected.  Undoubtedly  such  laws  should  be  passed 
as  soon  as  possible.  Men  as  well  as  women  need 
all  the  protection  they  can  get.  Other  countries  are  now 
passing  this  legislation.  The  time  has  come  for  us  also 
to  demand  humane  laws  for  both  men  and  women.  But 
the  American  working  man  sees  as  yet  through  a  glass 
darkly.  Meanwhile  four  millions  of  working  women 
cannot  be  left  unprotected.  And  yet  forty  millions  of 
women  in  the  United  States,  of  whom  the  four  millions 
of  protected  women  form  only  one-tenth,  bitterly  need 
the  removal  of  legal  sex  disabilities  through  an  equal 
rights  federal  amendment,  and  the  four  millions  of  very 
inadequately  protected  working  women  bitterly  need  it 
too.  It  would  stiffen  the  morale  as  well  as  improve  the 
material  position  of  all  women.  The  large  and  influen¬ 
tial  group  of  1,517,888  proprietors  and  professional 
women  would  benefit  immediately  and  enormously. 
Equal  pay  for  equal  work,  free  competition  for  highly 
paid  positions,  freedom  to  marry  and  all  the  rest  of  the 
equal  rights  program  enjoyed  by  this  group  would  tend 
to  raise  the  wages  and  occupational  status  of  all  other 
gainfully  employed  women  and  would  influence  favor¬ 
ably  the  position  of  non-gainfully  employed  women,  or 
almost  four- fifths  of  all  American  women.  Women  as 
a  sex  will  find  the  world  a  very  different  place  to  live  in 
after  the  passing  of  a  federal  equal  rights  amendment. 

What  can  be  done  about  these  honest  differences  of 
opinion?  Must  women  continue  to  lock  horns  publicly 
over  Equal  Rights  which  we  all  want?  The  spectacle 
which  we  present  is  unedifying  and  will  get  us  nowhere. 
During  the  past  ten  months  I  have  been  reading  every 
available  printed  argument  for  and  against  the  Equal 
Rights  Amendment  now  before  Congress  proposed  by 
the  National  Woman’s  Party — “Men  and  women  shall 
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have  equal  rights  throughout  the  United  States  and  every 
place  under  its  jurisdiction.”  The  serious  arguments 
presented  by  the  National  Woman’s  Party,  on  the  whole 
with  moderation  and  good  temper,  and  their  efforts  to 
obtain  and  disseminate  information  have  won  my  respect 
and  admiration.  As  a  life-long  feminist  I  am  grateful  to 
the  Party  and  its  dedicated  leader,  Alice  Paul,  for  the 
gallant  fight  it  is  making  for  equal  rights  for  women.  I 
believe  that  the  Party  is  correct  in  claiming  that  equal 
rights  is  the  next  step  forward;  that  delay  is  no  longer 
possible;  that  the  interests  of  special  groups  of  women, 
however  appealing,  cannot  be  permitted  to  obscure  the 
main  issue ;  and  that  opportunist  mistakes  made  now  may 
like  boomerangs  arrest  our  forward  march.  The  argu¬ 
ments  made  by  many  women’s  organizations  against  the 
Equal  Rights  Amendment  favoring  state  rather  than  fed¬ 
eral  action  are  such  a  boomerang.  These  same  argu¬ 
ments  are  now  being  used  with  deadly  results  against 
the  federal  Child  Labor  Amendment  and  thousands  of 
women  are  being  deceived  by  them.  The  possibility  of 
drafting  another  amendment  which  might  meet  the  ob¬ 
jections  urged  against  this  amendment  does  not  seem  to 
have  been  considered  by  its  opponents.  The  three  pam¬ 
phlets  issued  by  the  National  League  of  Women  Voters, 
the  National  Consumers’  League  and  the  National  Wo¬ 
men’s  Trade  Union  League  of  American  against  the  Equal 
Rights  Amendment 4  seem  to  me  to  appeal  to  a  surprising 
number  of  out  of  date  anti-feminist  prejudices.  They  do 
not  consider  whether  the  results  they  predict  and  use  as 
arguments  against  the  amendment  are  not  in  themselves 
admirable  and  an  integral  part  of  the  equal  rights  program 
passionately  worked  for  by  women  in  other  countries.  It 
is  disappointing  to  find  that  opponents  of  the  Equal 
Rights  Amendment  seem  to  have  considered  it  almost  ex¬ 
clusively  from  the  angle  of  protective  legislation  now  in 
force  for  working  women  and  to  have  ignored  the  need 

,r,  4  “Equal  Rights,  Yes  but  How,”  “Equal  Rights,  How  Not  to  Get 
Them,  Specific  Bills  for  Specific  Ills.  * 
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of  equal  rights  for  all  other  women  who  form  nine-tenths 
of  all  women  in  the  United  States. 

WOMEN  SHOULD  HAVE  EQUAL  RIGHTS 
WITH  MEN  4 

In  an  article  in  the  October  issue  of  the  American 
Bar  Association  Journal,  Edward  Clark  Lukens,  of  the 
Philadelphia  Bar,  states  that  the  Woman’s  Party  is  pro¬ 
posing  an  amendment  to  the  National  Constitution  pro¬ 
viding  that  “Men  and  women  shall  have  Equal  Rights 
throughout  the  United  States  and  every  place  subject  to 
its  jurisdiction,”  and  that  it  is  amazing  to  find  women 
thus  seeking  to  end  the  “privileges”  and  “protection” 
of  their  sex. 

The  labor  laws  imposing  restrictions  upon  woman’s 
right  to  work,  but  not  upon  man’s  right,  are  foremost 
among  the  so-called  “privileges”  and  “protection”  which 
Mr.  Lukens  would  have  preserved.  Under  the  Equal 
Rights  Amendment,  all  labor  enactments  would  have  to 
be  upon  a  non-sex  basis.  In  other  words,  protective  legis¬ 
lation  applying  exclusively  to  women  would  be  prohibited. 
For  this  reason,  Mr.  Lukens  finds  the  amendment  objec¬ 
tionable,  and  many  women,  for  the  same  reason,  find  it 
acceptable. 

The  Woman’s  Party  believes  that  if  labor  legislation 
is  desirable,  or  necessary,  it  should  be  enacted  for  all 
workers  irrespective  of  sex.  Protective  legislation  that 
includes  women,  but  exempts  men,  handicaps  women’s 
economic  advancement.  It  limits  the  woman  worker’s 
scope  of  activity  and  increases  that  of  the  man  by  barring 
her  from  certain  occupations,  by  excluding  her  from 
employments  at  night,  and  by  “protecting”  her  to  such 
an  extent  as  to  render  her  ineffective  as  a  competitor. 
Moreover,  to  restrict  the  conditions  of  women’s  work, 

4  By  Burnita  Shelton  Matthews,  of  the  District  of  Columbia  Bar. 
American  Bar  Association  Journal.  12:  117-20.  February,  1926. 
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and  not  those  of  men,  fortifies  the  harmful  assumption 
that  to  labor  for  pay  is  primarily  the  prerogative  of  the 
male,  and  that  women  are  a  class  apart  who  are  only 
allowed  to  engage  in  paid  work  at  special  hours,  under 
special  supervision,  and  subject  to  special  governmental 
regulations. 

When  there  is  an  examination  one  by  one  of  each 
of  the  “privileges”  women  are  supposed  to  enjoy,  it  is 
found  that  in  practically  every  case  it  is  really  the  man, 
not  the  woman,  who  is  protected.  Take  an  instance  from 
Wisconsin.  Several  years  ago  that  State  gave  to  women 
“the  same  rights  and  privileges  under  the  law  as  men,” 
except  they  were  not  to  be  denied  “the  special  protection 
and  privileges”  which  they  then  enjoyed  “for  the  general 
welfare.”  8  Of  course,  it  was  supposed  that  by  the  pas¬ 
sage  of  this  law,  women  were  eligible  for  employment  by 
the  legislature,  and  that  an  old  statute  limiting  legislative 
employees  to  men  had  been  superseded.6  But  the  posi¬ 
tions  were  not  opened  to  women.  The  ruling  was  that 
the  “legislative  service  necessitates  work  during  very 
long  and  often  unseasonable  hours,”  and  that  it  is  for  the 
special  protection  of  women  to  be  excluded  from  such 
service.7  So  women  still  retain  the  privilege  of  having 
all  positions  under  the  Wisconsin  legislature  closed  to 
them,  and  open  to  men. 

And  if  another  instance  is  needed,  witness  the  women 
employees  of  the  New  York  transportation  companies 
who  lost  the  actual  protection  of  well-paid  jobs  when  the 
legislature  in  1919  imposed  upon  them  the  theoretical 
protection  of  a  labor  law  for  women  only.8  It  will  be 
remembered  that  this  law  limited  the  working  day  of 
women  employed  as  ticket  agents,  guards  and  conductors, 
to  nine  hours,  and  prohibited  night  work  between  10  P.  M. 
and  6  A.  M.  At  the  requests  of  the  Industrial  Commis- 

6  Wis.  Laws  of  1921,  Ch.  529. 

6  Wis.  Laws  of  1917,  Ch.  634,  Sec.  14. 

1  Ops.  Wis.  Atty.  Gen.,  Vol.  12,  p.  13. 

8  N.  Y.  Laws  of  1919,  Ch.  583. 
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sion,  an  examination  of  the  books  of  the  transportation 
companies  in  Greater  New  York  was  made  to  show  how 
nearly  the  new  law  was  in  harmony  with  women’s  em¬ 
ployment  at  the  time  the  law  was  passed.  What  this 
examination  really  revealed  was  that  83  per  cent  of  the 
employments  of  women  were  not  in  accord  with  the  new 
statute.8  Nor  could  adjustments  to  the  law  be  made. 
For  example,  the  women  could  not  take  any  of  the  night 
shifts,  and  hence  could  not  conform  to  the  established 
seniority  rule  whereby  those  employees  who  had  been 
the  longest  in  the  service  had  the  preference  in  shifts  and 
easy  runs.  The  Brooklyn  Rapid  Transit  discharged 
more  than  300  women.  The  New  York  Railways  Com¬ 
pany  dropped  203.  These  eliminations  are  typical  of 
those  of  other  companies.  Yet  the  women  and  their  em¬ 
ployers  were  very  anxious  that  they  retain  their  positions. 
More  than  half  of  the  women  were  supporting  children 
or  other  dependents.  The  work  was  much  easier  than 
domestic  service,  and  the  hours  fewer  and  more  regular. 
The  rate  of  pay  was  higher.  The  health  of  the  women 
was  improved.  Nothwithstanding  this,  the  “protection” 
of  the  law  ousted  the  women  from  their  jobs.  Men, 
many  of  whom  opposed  the  employment  of  women  in  the 
transportation  service,  were  in  reality  the  law’s  bene¬ 
ficiaries.  Fortunately,  the  statute  in  question  was  later 
modified.10 

Since  women  must  compete  with  men,  the  field  is  fair 
only  when  men  and  women  are  on  a  footing  of  equality 
in  all  protective  measures.  A  large  number  of  States 
already  have  labor  legislation  that  applies  to  all  workers 
engaged  in  a  particular  occupation.  For  example,  Florida 
has  a  law  providing  seats  for  both  men  and  women  em¬ 
ployed  in  mercantile  or  other  business  pursuits.11  In 
Georgia,  a  10-hour  day  in  cotton  or  woolen  manufactur- 

9  Protective  Labor  Legislation,  by  E.  F.  Baker,  Columbia  University 
Studies  in  Political  Science,  Vol.  116,  No.  2,  pp.  371-389. 

10  N.  Y.  Laws  of  1920,  Ch.  284. 

11  Fla.  Rev.  Gen.  Stats.  (1920),  Sec.  5068. 
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ing  establishments  is  prescribed  for  the  workers,12  men 
and  women  alike,  and  the  Oregon  10-hour  statute  for 
persons  in  mills  and  factories  has  been  upheld  by  the 
Supreme  Court  of  the  United  States  as  a  valid  health 
regulation.18  It  is  true  that  there  are  no  minimum  wage 
laws  applicable  to  men,  but  it  is  to  be  expected  that  there 
will  soon  be  none  for  women,  as  the  courts  are  declaring 
them  invalid  because  contrary  to  the  Constitution  of  the 
United  States.14 

In  the  old  countries  that  take  first  place  as  to  progress 
in  the  cause  of  women’s  freedom,  the  major  organizations 
of  women  are  unalterably  opposed  to  a  differentiation  in 
labor  legislation  based  on  sex.  This  is  because  they  know 
it  works  to  woman’s  disadvantage,  particularly  in  times 
of  unemployment  when  work  is  scarce.  In  the  United 
States,  the  Woman’s  Party  and  various  branches  of  the 
Business  and  Professional  Women’s  Club  are  among  the 
more  important  organized  groups  taking  this  position. 
It  is  a  significant  fact  that  the  rank  and  file  of  working 
women  in  this  country  appearing  at  hearings  to  object 
to  proposed  protective  legislation  for  their  sex  is  ever 
on  the  increase,  and  ever  more  articulate. 

It  is  asserted  by  Mr.  Lukens  that  “most  of  the  States 
have  laws  either  making  it  a  penal  offense  for  a  man 
to  desert  and  fail  to  support  his  wife  and  children,  or 
enabling  the  court  to  compel  such  a  husband  or  father  to 
make  periodical  payments  for  their  support,”  and  that 
this  legislation  would  be  adversely  affected  by  the  appli¬ 
cation  of  the  Equal  Rights  principle.  The  majority  of 
the  States  having  penal  non-support  enactments  already 
make  it  an  offense  for  the  mother  as  well  as  for  the  father 
to  desert  and  neglect  to  maintain  their  children.  For  in¬ 
stance,  the  Massachusetts  statute  states  that  “  .  .  .  Any 
parent,  whether  father  or  mother,  who  deserts  or  wil¬ 
fully  neglects  or  refuses  to  provide  for  the  support  .  .  . 

18  Park’s  Ga.  Code,  Sec.  3137. 

18  Bunting  v.  Oregon,  243  U.  S.  426. 

14  Adkins  v.  The  Children’s  Hospital,  261  U.  S.  523  (D.  C.) ;  Topeka 
Laundry  Co.  v.  Ct.  of  Industrial  Relations,  237  Pac.  1041  (Kan.). 
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of  his  or  her  child  under  the  age  of  sixteen,  .  .  .  shall 
be  punished  by  a  fine  ...  or  by  imprisonment  .  .  .”  “ 
The  trend  of  legislation  for  years  has  been  toward  im¬ 
posing  the  responsibility  of  maintenance  upon  both 
spouses.  In  many  jurisdictions,  husband  and  wife  mu¬ 
tually  owe  each  other  support,16  the  wife  is  civilly  liable 
for  family  expenses  11  which  sometimes  may  include  even 
a  diamond  stud  for  the  husband,18  and  alimony  is  payable 
by  a  woman  or  a  man.19  The  court  considers  the  ability 
and  necessities  of  the  parties  and  makes  award  accord¬ 
ingly.  In  New  Hampshire,  a  woman  who  deserts  her  hus¬ 
band  may  be  imprisoned  six  months,  or  fined  $20,  the  fine 
to  be  applied  for  the  benefit  of  the  deserted  husband  in 
case  the  court  so  decrees.20  In  general,  it  is  only  when 
the  wife  is  in  destitute  and  necessitous  circumstances  and 
the  husband  has  an  earning  capacity  or  is  a  property 
owner  that  the  penal  non-support  laws  have  application. 
Where  the  husband  is  in  destitute  and  necessitous  cir¬ 
cumstances  and  the  wife  has  an  earning  capacity  or  is  a 
property  owner,  she  ought  to  be  criminally  liable  for  his 
support.  The  amendment  would  merely  mean  the  com¬ 
plete  carrying  out  of  the  Equal  Rights  doctrine  that  is 
now  so  far  under  way  in  the  support  laws  of  this  country. 

“In  Pennsylvania,”  says  Mr.  Lukens,  “we  have  a 
‘Mother’s  Assistance  Fund  Act,’  providing  for  monthly 
payments  by  the  State  to  poor  and  dependent  mothers 
under  certain  circumstances,  especially  where  they  are 
widowed.  Would  the  advocates  of  equality  favor 
fathers’  assistance,  or  would  they  rob  the  widow  of  her 
mite  in  order  that  she  may  enjoy  equality?”  In  effect, 

16  Mass.  G.  L.  (1921),  Ch.  273,  Sec.  1. 

16  Cal.  Civ.  Code,  Sec.  155;  Ida.  Comp.  Stats  (1919),  Sec.  4654;  La. 
Rev.  Civ.  Code,  Art.  119;  Mont.  Rev.  Code  (1921),  Sec.  5782;  N.  Mex. 
Stats.  (1915),  Sec.  2744;  Ohio  Gen.  Code,  Page’s  Compact  ed.,  Sec.  799s; 
Okla.  Comp.  Stats.  (1921),  Sec.  6605;  S.  Dak.  Rev.  Code  (1919),  Sec.  167. 

”  Colo.  Comp.  Laws  (1921),  Sec.  5575 ;  Cahill’s  Ill.  Rev.  Stats.  (1925), 
Ch.  68,  Sec.  15;  Pierce’s  Wash.  Code,  Sec.  1431. 

“Neasham  v.  McNair,  103  Iowa  695. 

18  Iowa  Code  (1924),  Secs.  10478-10481;  Mass.  G.  L.  (1921),  Ch.  208, 
Sec.  34;  N.  Dak.  Comp.  Laws,  Sec.  4405;  Utah  Comp.  Laws,  Secs.  3014, 
2998,  3000. 

20  N.  H.  Laws  of  1907,  Ch.  71,  Sec.  3. 
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the  Pennsylvania  law  makes  an  allowance  or  pension  for 
the  proper  maintenance  of  minor  children  when  their 
mother  is  in  indigent  circumstances  and  their  father  dead, 
or  insane.21  The  allowances  under  such  laws  are  given 
to  benefit  poor  children,  both  boys  and  girls,  in  order  that 
their  vitality  may  not  be  lowered  by  lack  of  food  and 
clothing,  that  they  may  have  the  benefit  of  a  home  life 
instead  of  being  inmates  of  orphanages  or  other  institu¬ 
tions  for  dependent  children,  and  that  as  men  and  women, 
they  may  be  better  able  to  perform  the  functions  of 
citizenship.  It  is  plain  that  both  sexes  have  a  beneficial 
interest  in  these  laws  albeit  the  allowances  are  oft-times 
payable  to  mothers  because  they  are  ordinarily  the  judges 
as  to  children’s  physical  needs.  However,  the  proponents 
of  Equal  Rights  favor  measures  on  the  order  of  the 
Colorado  statute  which  authorizes  the  payment  of  the 
allowance  to  any  parent,  whether  father  or  mother,  who 
is  unable  from  poverty  to  support  his  or  her  child. 

It  is  also  said  that  a  widow  in  Pennsylvania  is  allowed 
$500  out  of  the  property  of  her  deceased  husband,  free 
from  the  claims  of  his  creditors,  and  that  under  the 
amendment  widows  cannot  be  given  this  privilege  as  a 
class.  The  amendment  would  require  widows  and  wid¬ 
owers  to  stand  on  an  equal  basis  as  to  their  rights  in 
the  estate  of  a  deceased  spouse,  as  is  now  the  situation 
in  some  of  the  States.  For  instance,  Maryland  decrees 
that  her  laws  “apply  to  and  be  enforced  in  favor  of  sur¬ 
viving  husbands,  as  to  give  to,  vest  in  and  confer  upon 
surviving  husbands  the  same  rights  in  the  estates  of  their 
deceased  wives,”  as  is  given  “widows  in  the  estates  of 
their  deceased  husbands.” 23  After  payment  of  funeral 
expenses,  the  widow  or  widower  in  that  State  may  claim 
an  allowance. 

Next  Mr.  Luken  says  that  “the  vagrancy  laws  of  sev¬ 
eral  States  exempt  women  from  liability  to  arrest  as 

21  Pa.  Laws  of  1919,  p.  893,  Secs.  6,  9. 

22  Colo.  Laws  of  1913,  p.  694. 

28  Bagby’s  Md.  Code  (1924),  Art.  93,  Secs.  326,  317-318. 
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vagrants,  and  the  statutes  allowing  arrest  on  civil  process 
in  certain  classes  of  damage  suits  generally  exempt 
women,  or  at  least  married  women,  from  such  arrests.” 
Laws  granting  such  immunities  to  women  are  few  in  num¬ 
ber,  negligible,  and  without  value.  If  a  woman  really 
is  a  vagrant,  she  is  a  menace  to  society  and  ought  to  be 
arrested,  as  is  the  rule  in  New  York,24  Missouri26  and 
practically  everywhere.  As  a  matter  of  fact,  women 
are  often  arrested  for  vagrancy  because  of  sexual  im¬ 
morality  when  their  equally  guilty  male  companions  go 
free.  And  when,  for  malicious  or  wrongful  injuries  in¬ 
flicted  upon  another,  it  is  the  policy  of  a  State  to  allow 
the  arrest  of  the  wrongdoer  on  civil  process,  let  the 
woman  defendant  be  arrested  in  the  damage  suit  brought 
by  the  injured  party.  Women  are  liable  to  arrest  in 
criminal  cases  the  same  as  men,  and  their  arrest  in  civil 
cases  on  like  terms  with  their  brothers  will  work  no 
hardship. 

Mr.  Lukens  further  remarks  that  “some  difficulties 
would  crop  up  under  this  amendment,  intended  by  no  one, 
which  would  be  difficult  to  get  around  in  spite  of  their 
absurdity.”  Then  he  cites  the  Federal  statute  permitting 
effective  and  able-bodied  young  men,  between  the  ages 
of  sixteen  and  thirty-five  years,  to  enlist  in  the  Army,  and 
says  that  it  would  be  hard  in  the  face  of  the  amendment 
to  exclude  the  enlistment  of  women.20  But  the  Woman’s 
Party  says  that  enlistment  should  be  open  to  effective  and 
able-bodied  women  as  well  as  men.  Each  recruit  would 
then  be  assigned  to  the  position  in  which  he  or  she  could 
best  serve  our  country,  as  is  now  being  done  with  the 
men.  In  view  of  the  fact  that  during  the  World  War, 
hosts  of  our  men  were  assigned  to  hospitals,  munition 
factories,  ambulance  units,  transportation  departments 
and  offices,  and  that  women  have  demonstrated  their  abil¬ 
ity  efficiently  to  perform  such  work,  it  is  not  clear  why 

24  N.  Y.  Code  of  Criminal  Procedure,  Secs.  887-887a. 

25  Mo.  Rev.  Stats.  (1919)  Sec.  3S81. 

28  Barnes’  Fed.  Code,  Sec.  1560. 
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the  thought  of  women  enlisting  in  the  Army  should  seem 
to  Mr.  Lukens  such  an  “absurdity.”  Women  have  always 
borne  the  burdens  of  war  with  men,  and  will  continue  to 
do  so  as  long  as  there  are  wars.  Undoubtedly,  the  regu¬ 
lation  of  women’s  war  work  by  the  Army  would  greatly 
aid  the  nation  since  organized  effort  is  far  more  effective 
than  individual  activity.  It  is  perhaps,  in  recognition  of 
this,  that  there  are  constantly  before  Congress  proposals 
for  service  for  all  citizens  in  wartime.27 

The  laws  that  are  unjust  to  women  far  outweigh 
the  few,  if  any,  privileges  in  their  favor.  The  following 
discriminations  against  women  are  typical  of  those  exist¬ 
ing  throughout  the  country,  and  bear  witness  of  the  need 
for  an  Equal  Rights  Amendment :  In  Georgia  the  earn¬ 
ings  of  a  married  woman  belong  to  her  husband.28  In 
New  Mexico  and  Nevada,  all  property  acquired  after 
marriage  by  the  industry  of  the  husband  or  wife  is  their 
common  property,  and  when  the  husband  dies,  he  may 
leave  his  one-half  to  whomever  he  pleases,  but  on  the 
other  hand,  unless  a  wife  outlives  her  husband,  it  is  a 
general  rule  that  she  can  not  leave  a  dollar  of  her  one- 
half  to  anyone,  not  even  to  her  own  children.28  By  the 
laws  of  Texas,  a  husband  is  entitled  to  divorce  his  wife 
if  she  be  taken  in  adultery,  but  a  wife  can  not  divorce 
her  husband  for  infidelity  unless  he  abandons  her  and 
lives  in  a  state  of  adultery.”  In  Florida,  when  the  death 
of  a  minor  child  is  caused  by  the  negligence  of  another, 
the  father  is  permitted  to  collect  all  damages,  including 
even  for  the  “mental  pain  and  suffering  of  the  mother.”  81 
In  West  Virginia,  the  father  inherits  to  the  exclusion 
of  the  mother  when  their  child  dies  without  a  will  and 

27  H.  J.  Res.  128,  68th  Congress. 

28  Ga-  TT  Co-  v-  Jice»  I24  Ga.  459;  Roberts  v.  Haines,  112  Ga.  842; 
Mock  v.  Neffler,  148  Ga.  25. 

29  N.  Mex.  Stats.  (1915),  Secs.  1840-1;  Nev.  Rev.  Laws  (1912),  Secs. 
2164-5. 

80  Texas  Civ.  Stats.,  Art.  461. 

,,  SIF1V  -^v-  Gen'  stats-  (W20),  Sec.  4962;  Fla.  East  Coast  Ry.  Co. 
Hayes,  66  Fla'.  589. 


V. 


SPECIAL  LEGISLATION  FOR  WOMEN 


123 


leaves  no  descendants.82  Under  the  Federal  laws,  an 
American  woman  marrying  an  alien  ineligible  for  Ameri¬ 
can  citizenship  loses  her  American  citizenship,  but,  on 
the  other  hand,  an  American  man  who  marries  a  woman 
ineligible  for  American  citizenship,  continues  to  be  an 
American  citizen,  entitled  to  all  the  rights  and  privileges 
such  a  status  confers.88 

The  writing  of  the  principle  of  Equal  Rights  between 
men  and  women  into  a  nation’s  Constitution  is  not  with¬ 
out  precedent.  The  new  Constitutions  of  Germany34 
Lithuania,85  Esthonia 86  and  Austria 87  are  among  those 
which  provide  that  all  citizens,  men  and  women,  are 
equal  before  the  law.  This  provision  in  these  constitu¬ 
tions  apparently  has  not  brought  about  any  of  the  dis¬ 
astrous  results  that  opponents  of  equality  are  so  fond 
of  conjuring  up  concerning  the  amendment  proposed  by 
American  women. 

One  of  the  reasons  why  women  insist  upon  a  Federal 
amendment  is  that  it  would  establish  the  principle  of 
Equal  Rights  once  and  for  all,  insofar  as  anything  can 
be  permanently  established  by  law.  It  would  override 
the  present  discriminatory  legislation  and  prevent  the 
sustaining  of  such  legislation  in  the  future.  On  the  other 
hand,  should  Equal  Rights  obtain  only  by  virtue  of  stat¬ 
utes,  then  the  continued  existence  of  Equal  Rights  would 
be  subject  to  the  will  of  each  Congress,  and  each  suc¬ 
cessive  legislature  in  48  States.  That  given  at  one  ses¬ 
sion  could  be  taken  away  at  a  later  session.  From  past 
experience,  women  know  they  must  exercise  eternal  vigi¬ 
lance  to  keep  State  legislatures  from  abrogating  rights 
previously  granted,  and  from  creating  new  disabilities. 
It  took  72  years  of  organized  effort  to  secure  woman 
suffrage.  To  change  one  by  one  the  State  constitutional 

82  Barnes’  W.  Va.  Code,  Ch.  78,  Sec.  1. 

93  41  U.  S.  Stats.  At  L.,  Ch.  411,  p.  1021. 

84  Germany,  Const.  (1919),  Art.  109. 

86  Lithuania,  Const.,  (1922),  Ch.  2,  Art.  10. 

86  Esthonia,  Const.  (1920),  Art.  6. 

87  Austria,  Const.  (1920),  Art.  7,  Sec.  1. 
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provisions,  and  the  other  multitude  of  laws,  that  hold 
women  in  subjection,  would  take  a  century  or  so  of  work. 
The  changing  of  State  constitutions  alone  would  require 
not  only  a  favorable  vote  by  the  legislature  but  also  an 
affirmative  vote  by  the  people  on  each  discrimination,  thus 
involving  numerous  costly  and  laborious  State-wide  cam¬ 
paigns.  And  if  Equal  Rights  were  ever  attained  by  this 
piece-work  plan,  the  result  would  be  only  an  unstable 
equality  which,  for  the  most  part,  could  be  easily  over¬ 
thrown.  On  the  contrary,  if  the  Equal  Rights  principle 
were  written  into  the  National  Constitution,  it  would  be 
a  part  of  the  supreme  law  of  the  land,  and  with  the  other 
fundamental  principles  of  our  Government,  would  be 
protected  from  sudden  or  violent  fluctuations  in  public 
opinion.  So  it  is  clear  that  a  national  amendment  is  by 
far  the  surest,  quickest  and  most  inexpensive  method 
of  securing  the  equality  of  men  and  women  before  the 
law. 

Every  great  reform  has  required  adjustments,  and 
the  Equal  Rights  Amendment  will  not  be  an  exception. 
Doubtless  there  will  be  instances  where  States  will  have 
to  harmonize  their  statutes  with  the  principle  of  equality. 
In  preparation,  for  the  possible  adoption  of  the  amend¬ 
ment,  each  State  having  any  necessity  for  so  doing,  may 
enact  legislation  bringing  their  statutes  into  harmony 
with  the  amendment.  It  will  be  recalled  that  some  of 
the  States  at  the  time  of  ratification  or  rejection  of  the 
Woman  Suffrage  Amendment  passed  supplementary 
legislation  to  become  effective  in  case  that  amendment 
finally  received  the  necessary  thirty-six  x-atifications.“ 
But  even  if  the  Equal  Rights  Amendment  should  for  a 
time  create  confusion,  that  is  preferable  to  the  many  in¬ 
justices  under  which  women  now  suffer.  Moreover,  it 
is  better  that  the  women  of  today  undergo  a  few  tem¬ 
porary  hardships  during  the  adjustment  period  than  that 

38  For  example,  see  Miss.  Laws  of  1920,  Ch.  153-4;  Va.  Laws  of  1920, 
(_n.  400. 
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generations  of  women  spend  their  lives  struggling  for 
recognition  of  the  equality  principle. 

Mr.  Lukens  intimates  that  in  favoring  the  proposed 
Equal  Rights  Amendment,  women  act  in  ignorance.  The 
Woman’s  Party  had  a  staff  of  attorneys  examine  and 
tabulate  all  the  constitutional  and  statutory  provisions  and 
court  decisions  in  the  United  States  relative  to  the  exist¬ 
ing  status  of  women.  In  addition,  councils  composed  of 
different  economic  and  professional  groups  of  women, 
such  as  industrial  workers,  home  makers,  teachers,  stu¬ 
dents  and  Federal  employees,  conducted  studies  as  to  the 
desirability  of  equality,  and  the  best  way  of  establishing 
it  in  their  particular  fields.  The  Woman’s  Party  did  all 
this  before  proposing  the  Equal  Rights  Amendment,  and 
in  order  to  determine  the  wisest  method  to  pursue.  So 
any  charge  that  the  proponents  of  the  amendment  are 
not  well  informed  is  without  foundation. 

It  is,  of  course,  disappointing  to  women,  that  men 
of  the  legal  profession  are  unable  to  see  equality  as  equity 
when  applied  as  between  men  and  women.  But  then  it  is 
not  surprising  when  one  remembers  that  this  defective 
vision,  this  regard  of  discriminations  as  “protection”  is 
traditional.  Blackstone,  writing  in  the  eighteenth  century, 
shows  how  the  legal  existence  of  the  married  woman  was 
suspended,  how  she  had  no  control  over  her  children, 
how  she  had  no  control  over  her  earnings  or  other  prop¬ 
erty,  how  the  husband  even  possessed  the  legal  right  to 
give  her  moderate  correction,  and  how  these  disabilities 
were  “for  the  most  part  intended  for  her  protection  and 
benefit;  so  great  a  favorite  is  the  female  sex  of  the  laws 
of  England.”  89  The  chivalry  of  women  in  these  matters 
has  now  been  almost  exhausted.  The  modern  demand 
of  the  modern  woman  is  away  with  protection,  and  on 
with  equality! 

88  Cooley’s  Blackstone’s  Commentaries,  4th  ed.,  p.  392. 
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WHAT  WOMEN  WON  IN  WISCONSIN 40 

Text  of  Wisconsin  Equal  Rights  Law 

Section  i.  Women  shall  have  the  same  rights  and  privileges 
tinder  the  law  as  men  in  the  exercise  of  suffrage,  freedom  of 
contract,  choice  of  residence  for  voting  purposes,  jury  service, 
holding  office,  holding  and  conveying  property,  care  and  custody 
of  children,  and  in  all  other  respects.  The  various  courts,  execu¬ 
tive  and  administrative  officers  shall  construe  the  statutes 
where  the  masculine  gender  is  used  to  include  the  feminine 
gender  unless  such  construction  will  deny  to  females  the  special 
protection  and  privileges  which  they  now  enjoy  for  the  general 
welfare.  The  courts,  executive  and  administrative  officers  shall 
make  all  necessary  rules  and  provisions  to  carry  out  the  intent 
and  purposes  of  the  statute. 

Section  2.  Any  woman  drawn  to  serve  as  a  juror,  upon  her 
request  to  the  presiding  judge  or  magistrate,  before  the  com¬ 
mencement  of  the  trial  or  hearing,  shall  be  excused  from  the 
panel  or  venire. 

The  extension  of  suffrage  to  include  women  left 
women  with  legal  discriminations  against  them  incompat¬ 
ible  with  citizenship.  By  what  means  would  women  best 
call  the  attention  of  lawmakers  to  these  disabilites? 

By  amendment  of  individual  statutes,  one  would  say. 
But  there  had  been  introduced  in  the  1921  session  of  our 
Wisconsin  Legislature  a  bill  removing  the  most  obvious 
discrimination — that  of  the  right  to  jury  duty.  This  bill, 
which  was  only  an  optional  jury-service  bill,  passed  the 
Senate  but  was  defeated  in  the  Assembly.  Wisconsin 
women  admitted  to  the  State  bar,  admitted  to  the  law 
school  of  the  State  University,  and  of  course  sharing  in 
the  franchise,  still  merely  because  they  were  women 
might  not  sit  on  a  jury  as  the  peers  of  an  accused  citizen. 
And,  following  the  defeat  of  this  jury  bill,  the  judiciary 
committee  of  the  Assembly  introduced  a  bill  expressly 
barring  women  from  jury  service. 

This  experience  led  in  Wisconsin  to  the  vision  of  the 
necessity  for  a  proclamation  of  a  general  Bill  of  Rights 

40  By  Zona  Gale.  Nation.  115:184-5.  August  23,  1922. 
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for  Women,  to  build  on.  There  is  the  point — to  build 
on.  This  general  grant  of  power  lays  down  principles 
similar  to  the  principles  laid  down  in  the  constitutional 
Bill  of  Rights.  We  know  that  it  must  be  followed  by 
specific  legislation  in  those  instances — and  many  may 
arise — in  which  the  issues  are  not  clear.  But  we  hold 
that  a  foundation  is  necessary  on  which  to  build,  for  the 
guidance  of  future  legislators;  and  that  this  foundation 
is  the  proclamation  of  rights  embodied  in  the  Wisconsin 
Equal  Rights  Law. 

Women  are  going  to  be  vigilant  to  work  for  the 
amendment  of  individual  statutes  as  these  issues  arise; 
and  in  approaching  the  legislature  Wisconsin  women  will 
now  have  the  moral  backing  of  their  Bill  of  Rights. 
Freudians  tell  us  that  an  inferiority  complex  endangers 
any  undertaking,  and  perhaps  this  law  will  operate  to 
sweep  away  the  inferiority  complex — not  in  the  minds  of 
women,  who  have  been  getting  rid  of  it  for  some  time, 
but  in  the  opinions  which  legislators  sometimes  hold  in 
regard  to  the  rights  of  women. 

The  following  instances  of  the  actual  working  of  the 
law  in  the  twelve  months  since  its  passage  may  be  cited : 
The  Civil  Service  Commission  of  Milwaukee  ruled  that 
married  women  were  not  eligible  to  take  civil-service  ex¬ 
aminations.  Various  women  protested,  and  with  the 
backing  of  Mayor  Hoan  and  Assistant  City  Attorney 
Babcock,  both  of  whom  said  that  this  ruling  was  in  di¬ 
rect  violation  of  the  Equal  Rights  Law,  after  several 
meetings  and  much  argument  gained  their  point. 

Another  instance  was  in  regard  to  two  new  police¬ 
women.  Women  had  worked  hard  for  the  establishment 
of  these  posts.  Imagine  their  dismay  when  it  was  an¬ 
nounced  in  the  newspapers  that  married  women  would 
be  barred.  The  women  again  protested.  The  city  of¬ 
ficials  replied  that  the  newspapers  had  misstated  the  case, 
and  that  the  Equal  Rights  Law  would  not  permit  them 
to  discriminate  against  married  women. 
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A  Wisconsin  women  moved  with  her  husband  to 
Montana  where  he  was  engaged  in  the  mining  business. 
When  their  son  was  of  college  age  this  woman  returned 
to  Wisconsin  to  live  so  that  he  could  enter  the  State  Uni¬ 
versity.  The  husband  remained  with  his  business  in 
Montana.  The  university  ruled  that  since  the  husband’s 
home  was  in  Montana  the  wife  also  lived  in  Montana, 
that  the  boy  was  therefore  non-resident  and  must  pay 
tuition.  It  was  not  until  after  our  Wisconsin  Equal 
Rights  Law  was  brought  forward  that  the  university 
ruled  that  the  wife  lived  where  she  lived. 

A  Richland  Center  woman  had  been  deprived  of  her 
vote  because,  although  she  and  her  husband  live  in  town 
with  their  children,  the  husband  keeps  his  voting  resi¬ 
dence  in  the  country  district  where  their  farm  lies.  She 
could  not  leave  her  young  children  to  go  to  the  country 
to  vote  and  had  not  voted  since  the  passage  of  the  na¬ 
tional  suffrage  amendment.  Under  the  Equal  Rights 
Law  she  can  now  vote  in  the  town  where  she  lives. 

The  Supreme  Court  of  Wisconsin  rendered  a  decision 
on  last  July  7  ordering  a  Milwaukee  teacher  reinstated 
and  awarding  her  back  pay  for  the  time  she  had  been  de¬ 
prived  of  her  position.  The  court  held  that  her  dismissal 
violated  the  Equal  Rights  Law.  The  teacher  had  been 
dismissed  under  a  ruling  made  by  the  Milwaukee  board 
that  a  married  woman  cannot  “be  transferred,  promoted, 
or  permanently  appointed  to  regular  teaching  positions.” 
The  teacher  who  was  dismissed  was  married  March  5, 
1921,  but  continued  to  use  her  maiden  name  and  did  not 
inform  the  school  board  of  her  marriage  until  the  follow¬ 
ing  August  30.  On  September  15,  1921,  she  was  dis¬ 
charged  by  the  school  board  under  the  ruling  quoted 
above.  Among  other  specific  charges  brought  against 
her  and  on  which  she  was  discharged  was  the  failure 
to  report  her  name  promptly  and  the  fact  that  after  her 
marriage  she  had  signed  her  maiden  name  to  the  school 
records. 
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These  cases  are  good  examples  of  the  superior  merit 
of  a  general  bill.  If  we  had  passed  a  specific  bill  in 
Wisconsin  instead  of  one  establishing  the  general  Equal 
Rights  principle  it  would  not  have  touched  points  such 
as  these. 

Harry  Slattery  of  the  District  of  Columbia  Bar  makes 
the  following  statement  on  the  Equal  Rights  campaign: 

The  adoption  of  the  Nineteenth  Amendment  .  .  .  enfran¬ 
chised  the  women  of  the  United  States  .  .  .  but  it  did  not  pro¬ 
vide  as  thousands  of  good  folk  think  it  did  that  women  should 
have  the  same  rights  and  privileges  under  the  Constitution  and 
laws  of  the  United  States  as  men.  It  did  not  remove  civil  or 
legal  disabilities,  inequalities,  or  other  discriminations  of  law 
against  women  by  reason  of  sex  or  marriage.  ...  In  fact  the 
suffrage  amendment  is  in  a  sense  a  half-way  house  on  the  road 
to  equal  civil,  legal,  and  political  rights  for  women  which  will 
place  them  on  an  equality  with  men.  ...  In  many  States 
today  the  common-law  disabilities  of  women  are  comparable  to 
the  barbaric  laws  of  the  chattel-slavery  days.  In  our  Federal 
laws  there  are  many  inequalities  that  should  be  removed.  Com¬ 
mon  justice  to  the  women  of  America  requires  that  both  in  the 
nation  and  in  the  States  these  obstacles  and  injustices  be  re¬ 
moved.  The  Wisconsin  law  recently  enacted  is  a  model  for 
State  action.  But  in  the  last  analysis,  as  in  suffrage,  a  consti¬ 
tutional  amendment  will  best  meet  the  complex  situation. 

“Barbaric  laws  of  chattel-slavery  days”  sounds  a  bit 
strong.  At  the  other  pole  from  a  relationship  involving 
remnants  of  such  days  stands  the  potential  relationship, 
for  the  future,  between  men  and  women.  I  have  tried 
in  this  outline  to  keep  to  the  concrete — will  you  bear  with 
me  for  a  moment  to  note  this  abstract  truth :  That  every 
man  knows  what  a  woman’s  point  of  view,  when  it  is 
wise  and  sane  and  kindly,  can  contribute  to  life.  Of  his 
understanding  of  this  we  catch  glimpses  in  his  book  dedi¬ 
cations  and  in  all  his  moments  of  greatest  articulateness. 
The  difficulty  is  to  generalize,  to  realize  that  more  women 
have  that  wisdom  and  that  sanity  or,  when  they  haven’t, 
that  we  must  help  them  to  develop  these  broadly  social 
qualities.  The  opportunities  of  men  to  express  a  social 
spirit  in  their  living  are  still  double  and  triple  those  of 
women.  Yet  woman  have  a  spiritual  genius  which  has 
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never  been  given  social  expression.  It  is  precisely  this 
which  they  could  liberate  into  the  world,  for  the  general 
welfare,  if  all  these  meshes  of  little  circumstances  ham¬ 
pering  them  could  be  swept  away  and  they  could  be  given 
the  moral  backing  of  a  general  consciousness  of  equality 
and  opportunity.  That  is  all  that  any  equality  can  mean 
in  the  new  status  of  women — equality  of  opportunity  to 
express  themselves  politically  and  legally,  without  dis¬ 
criminations  against  them. 

Lady  Astor  spoke  a  profound  truth  when  she  said  at 
Baltimore  recently  that  women  trust  to  the  spiritual  and 
that  they  can  bring  the  spiritual  through  to  the  material 
world — in  time.  ...  I  am  not  saying  that  the  Wisconsin 
Equal  Rights  Law  or  any  other  equal  rights  law  is  going 
to  do  all  that.  But  I  am  saying  that  the  Wisconsin  Equal 
Rights  Law  or  any  other  equal  rights  law  equally  well 
drawn  is  to  be  taken  as  one  step  in  that  long  progress 
which  women  are  making — through  the  doors  of  educa¬ 
tion,  of  the  professions,  of  business,  of  the  franchise, 
and  on  to  full  equality  with  men;  the  doors  not  of  their 
own  advancement  alone  but  of  that  of  a  race  struggling 
toward  the  conditions  of  a  just  freedom.  The  status  of 
women  in  Wisconsin  even  under  our  Equal  Rights  Law 
is  but  a  stage  in  that  long  march. 

Meanwhile — “some  remnants  of  the  barbaric  laws  of 
chattel-slavery  days.”  To  emphasize  the  great  work 
which  Wisconsin  did  in  initiating  this  legislation  let  me 
quote  from  a  few  of  those  laws  as  they  exist  in  some  of 
the  other  States  today.  These  laws  are  familiar  to  you 
but  I  beg  to  recall  them.  They  are  collected  in  a  series 
of  booklets  issued  by  the  National  Woman’s  Party,  a 
series  which  is  to  include  every  State — save  Wisconsin 
alone. 

In  Alabama :  Mothers  are  not  equal  guardians  of 
their  children. 

In  Arkansas :  Inheritance  laws  discriminate  against 


women. 


SPECIAL  LEGISLATION  FOR  WOMEN 


131 

In  Delaware :  Fathers  can  will  away  children  from 
mothers. 

In  Florida:  The  father  controls  the  services  and 
earnings  of  children. 

In  Louisiana :  Married  women  are  classed  with 
children  and  the  insane  as  unable  to  contract  on  their 
own  responsibility. 

In  Maryland:  Divorce  laws  discriminate  against 
women. 

In  Massachusetts:  Women  are  ineligible  for  jury 
service. 

In  Mississippi:  The  husband  owns  his  wife’s  ser¬ 
vices  in  the  home  and  in  his  business. 

In  Vermont:  Earnings  of  a  married  woman  belong 
to  her  husband. 

In  Virginia :  The  property  of  married  women  is  pre¬ 
sumed  to  belong  to  their  husbands  unless  proof  to  the 
contrary  is  shown. 

“Barbaric  laws  of  chattel-slavery  days”  certainly  and 
there  are  many  others  not  listed  above.  Most  of  these 
laws  have  never  existed  in  Wisconsin.  But  some  of  them 
did  exist  up  to  the  time  of  the  passage  of  the  Equal 
Rights  Law.  And  all  discriminations  against  women 
must  be  removed.  All  discriminative  laws  against 
women  are  remnants  of  chattel-slavery  days  and  all  these 
remnants  must  disappear. 

I  see  no  conspicuous  holy  of  holies  in  these  discrim¬ 
inative  laws.  And  in  some  States  the  pedestal  does  not 
seem  to  be  high  enough  to  prevent  a  husband  from  scal¬ 
ing  it  to  collect  his  wife’s  earnings.  Whether  the  dis¬ 
criminations  are  great,  as  they  are  in  the  Southern  States, 
or  less  as  they  are  in  Wisconsin,  the  principle  is  the 
same — all  discriminations  against  all  women  must  be  re¬ 
moved. 

In  this  matter  there  is  no  woman’s  standpoint  and 
no  man’s  standpoint.  There  is  only  the  need  of  our  com¬ 
mon  citizenship  to  rid  our  statute  books  of  these  vestiges 
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of  the  old  English  common  law  and  to  bring  our  law 
down  to  date.  To  do  this  for  women — yes;  and  for 
men;  and  for  the  general  welfare;  and  for  the  children 
and  the  children’s  children. 


WE  NEED  MORE  KNOWLEDGE11 

Are  there  valid  grounds  for  the  special  protection  of 
women  in  industry?  Disagreement  on  the  part  of  women 
themselves  has  forced  this  question  to  the  front  when 
it  appeared  to  have  been  settled  a  quarter  of  a  century 
ago.  The  courts  have  repeatedly  approved  laws  enacted 
on  these  grounds,  organized  labor  has  urged  them,  and 
employers  have  accepted  them.  Philanthropic  bodies  of 
women  have  devoted  years  to  carrying  them  safely 
through  the  fires  of  legislature  and  judiciary. 

But  despite  all  this,  opposition  has  grown.  The 
question  is  reopened  and  must  be  reanswered.  Fresh 
analysis  is  imperative  in  the  face  of  the  vast  economic 
changes  that  the  past  twenty-five  years  have  wrought. 

I  wish  to  state  at  the  outset  that  I  am  not  and  have 
never  been  a  spokesman  of  the  Woman’s  Party.  This 
article  is  a  brief  summary  of  my  extended  analysis  of  the 
material  at  this  time  available  of  the  causes  and  effects 
of  special  legislation  for  women  in  industry.  I  reached 
no  final  conclusion  because  the  data  are  insufficient.  I 
urge  that  we  need  more  knowledge  of  legislative  effects 
and  wherever  the  facts  take  us  we  must  go  without  preju¬ 
diced  alignments  and  without  partisanship. 

What,  first  of  all,  are  the  reasons  for  the  past  sup¬ 
port  of  these  protective  laws?  “Physical  inferiority”  of 
women,  their  “potential  motherhood”  and  the  “welfare 
of  the  race”  are  phrases  that  suggest  the  answer.  These 
concepts  have  been  basic  in  the  minds  of  the  judiciary  as 
is  clear  from  a  review  of  their  decisions.  Studies  of 

41  By  Elizabeth  Faulkner  Baker,  instructor  in  economics  at  Barnard 
College.  Survey.  55:  531-2.  February  15,  1926. 
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sickness  in  New  York  state  have  been  submitted,  show¬ 
ing  that  women  suffer  50  per  cent  more  sickness  than 
men.  Working  women  are  young — over  40  per  cent  of 
them  being  less  than  twenty-five  years  of  age  and  about 
one-half  of  these  under  twenty.  One-fifth  of  all  em¬ 
ployed  females  are  married.  These  facts  have  rendered 
women’s  union  membership  small  and  their  bargaining 
power  weak,  so  that  they  are  unable  to  defend  them¬ 
selves  against  the  manoeuvres  of  unscrupulous  em¬ 
ployers.  This  is  a  menace  to  their  health  and  to  the 
health  of  their  children. 

Why,  then,  the  growing  opposition  to  special  protec¬ 
tive  legislation  for  women  ?  In  a  sentence,  it  is  that  only 
half  the  truth  has  been  told. 

The  protestants  explain  that  these  laws  do  not  always 
protect — that  they  too  often  shackle  instead.  They  urge 
that  women  have  small  chance  before  their  profit-seeking 
employers  to  secure  desirable  occupation  when  there  are 
restrictions  placed  upon  what  they  can  offer,  while  men 
can  give  their  services  on  their  own  terms.  Other  things 
being  equal,  they  say,  men  will  always  be  preferred  if 
these  laws  prevail,  leaving  women  to  earn  a  scanty  living 
out  of  the  left-over  jobs — a  part  of  the  luckless  mass  of 
underpaid,  unskilled  and  unorganized  workers  who  toil 
long  and  hope  little. 

If  society  is  to  be  protected  against  the  raids  of 
power-driven  machinery,  the  critics  of  special  legislative 
protection  say,  we  must  guard  all  of  the  human  victims 
— the  men  as  well  as  the  women,  the  fathers  as  well  as 
the  mothers.  We  must  guard  all  those  who  cannot  pro¬ 
tect  themselves  whoever  they  may  be.  In  this  way  only 
can  weaker  bargainers,  men  or  women,  have  an  equal  op¬ 
portunity  before  employers. 

Closer  inquiry  into  the  sources  of  this  protest  reveals 
the  fact  that  women  in  the  wage-earning  classes  are  most 
often  pressed  into  industry  by  the  economic  defeat  of 
their  husbands  and  fathers,  by  their  illness  or  death  from 
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exposure  or  over-work,  or  by  their  inability  to  bargain 
for  a  living  wage.  Studies  of  the  Federal  Children’s 
Bureau,  for  example,  show  high  correlations  between  the 
low  earnings  of  fathers  and  infant  mortality — the  num¬ 
ber  of  infant  deaths  falls  sharply  as  fathers’  earnings  in¬ 
crease.  Futhermore,  while  we  hear  much  of  the  strength 
and  pugnacity  of  trade  unions,  wage  earners  in  this  coun¬ 
try  are  at  the  very  most  only  25  per  cent  organized. 
That  is  one  in  every  four.  There  are  many  more  men 
than  women  who  are  unable  to  demand  human  and  eco¬ 
nomic  justice  before  their  employers. 

This  fact  is  recognized  in  the  minimum  wage  laws  of 
England  and  all  European  countries  in  that  they  apply 
both  to  men  and  to  women.  These  laws  are  designed  to 
protect  the  low  paid  wage-earners,  their  sex  being  con¬ 
sidered  beside  the  main  point. 

In  the  matter  of  health,  while  women,  for  reasons  in¬ 
sufficiently  known  as  yet,  have  more  illnesses  than  men, 
the  physical  disabilities  of  men  are  enormous.  Tuber¬ 
culosis  may  almost  be  considered  a  man’s  disease.  Al¬ 
though  young  women  between  fifteen  and  nineteen  years 
of  age  are  from  0.3  per  cent  to  60  per  cent  more  tuber¬ 
cular  than  young  men,  males  from  twenty  years  of  age 
to  the  end  of  their  lives  are  all  the  way  from  20  to  300 
per  cent  more  tubercular  than  females.  During  the 
twenty- five  years  from  forty- five  to  seventy,  three  times 
as  many  men  have  tuberculosis  as  women.  It  appears 
to  be  true  also  that  men  cannot  work  where  they  are 
likely  to  be  lead-poisoned  without  sharp  danger  of  harm¬ 
ing  their  children;  and  inguinal  hernia  is  “the  greatest 
single  frailty  of  the  American  [male]  worker.” 

These  facts'  command  attention ;  they  make  more  un¬ 
derstandable  the  contention  that  the  welfare  of  society 
cannot  be  promoted  by  laws  for  the  protection  of  women 
alone. 

This  view  is  accepted  by  many  of  the  special  protec¬ 
tionist  school  who  nevertheless  contend  that  special  laws 
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for  women  are  a  blessing  because  women  need  them 
more  than  do  men,  and  because  they  may  be  a  stepping 
stone  to  the  legal  protection  of  all  workers. 

The  rising  opposition  maintains  that  these  laws  are 
too  often  a  blessing  only  in  name;  that  they  constitute  a 
hollow  support  like  that  of  the  pedestal  on  which  women 
have  been  “chivalrously”  placed  throughout  the  ages. 

The  point  of  the  matter  appears  to  turn  upon  whether 
or  not  women  predominate  in  the  occupations  or  indus¬ 
tries  to  which  these  laws  apply.  At  least  this  seems  to 
be  true  in  New  York’s  experience,  and  New  York  is  our 
greatest  industrial  state.  Where  women  are  in  the  ma¬ 
jority  both  men  and  women  are  likely  to  be  protected  by 
laws  enacted  for  women.  Readjustment  of  the  plant  for 
the  majority  necessarily  includes  the  minority.  Em¬ 
ployers  thus  learn  a  new  efficiency  in  the  conservation  of 
human  life. 

On  the  other  hand,  where  women  are  in  the  minority 
in  the  occupation  or  industry  to  which  special  laws  for 
them  apply,  the  effect  is  likely  to  be  the  reverse  of  pro¬ 
tection.  Here  they  may  well  fear  for  the  security  of  their 
positions,  for  the  plant  will  probably  continue  to  oper¬ 
ate  according  to  custom  or  to  the  bargain  with  the  ma¬ 
jority.  It  will  not  be  readjusted  for  the  minority.  If 
women  are  forbidden  to  conform  to  the  bargain,  their 
hold  on  their  jobs  is  lost.  They  may  have  to  drop  out 
of  the  running. 

It  is,  then,  the  minorities  of  women  who  find  direct 
cause  to  resent  these  sex-discriminatory  laws.  Through 
superior  skill  or  opportunity  they  have  developed  the 
strength  to  dignify  their  relations  with  their  employers, 
and  sex-discriminatory  laws  are  a  menace  to  them.  Their 
economic  losses  are  tremendous,  and  these  losses  are  felt 
by  other  women  workers  all  along  the  line.  For  it  is 
these  minorities  who  are  leading  the  way  for  other 
women;  they  are  building  the  ladder  upon  which  greater- 
numbers  of  women  may  climb  to  a  place  in  the  sun. 
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It  is  worth  while  to  follow  the  experience  of  some 
of  these  minorities.  That  of  the  women  printers  in  New 
York  state  is  instructive.  Since  newspaper  offices  fall 
into  the  category  of  factories  under  the  law,  the  maxi¬ 
mum  54-hour  week  for  women  in  factories  passed  in 
1913  and  the  prohibition  against  night  work  applied  to 
women  printers.  The  most  conspicuous  effect  of  this  ap¬ 
plication  of  the  law  was  the  repeal  of  it  in  1921,  result¬ 
ing  from  the  persistent  contention  of  the  women  affected 
that  it  was  pushing  them  down.  They  pled  that  they 
were  losing  their  places  on  the  seniority  lists,  and  that 
the  chances  for  day  work  are  only  one  in  ten  compared 
with  those  fbr  night  (because  of  the  preponderance  of 
morning  papers  that  are  printed  at  night).  Exploitation 
of  night  workers  is  impossible,  they  urged,  for  by  union 
agreement  shifts  are  shorter  and  wrages  higher  for  night 
than  for  the  day.  Also  it  was  agreed  that  life  may  easily 
have  more  attractions  when  one  can  work  in  the  cool  of 
the  evening  and  be  off  duty  for  rest  and  recreation  dur¬ 
ing  the  day. 

In  November  1921,  after  these  women  had  won  their 
case,  the  New  York  Bureau  of  Women  in  Industry  in¬ 
vestigated  the  printing  trades  to  ascertain  the  results  of 
the  greater  freedom  of  women  printers.  Considerable 
prejudice  against  women  on  the  part  of  union  men  and 
foremen  was  discovered,  so  that  women  were  not  being 
employed  in  large  numbers.  No  shifts  in  their  employ¬ 
ment  had  been  made  among  the  sixty-eight  women  in 
up-state  newspaper  offices.  But  the  change  in  New  York 
city  during  this  brief  six  months  period,  even  in  the  face 
of  union  prejudice,  was  striking.  One-half  of  the  thirty- 
five  women  proofreaders,  linotypists  and  hand  compos¬ 
itors  had  already  changed  the  nature  of  their  employ¬ 
ment  as  a  result  of  their  release  from  the  law.  It  is 
unfortunate  that  no  second  study  has  been  made  to  trace 
the  trend  of  these  changes. 

Women  street  car  conductors  and  others  in  the  trans- 
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portation  service  also  came  under  New  York’s  statutory 
supervision  in  1919,  and  another  study  of  effects  was 
made  by  the  state  Bureau  of  Women  in  Industry.  The 
factory  law  again  had  been  applied  without  regard  to 
the  peculiarities  of  the  industry  and  the  astonishing  find¬ 
ings  were  that  of  the  nearly  three  thousand  women  em¬ 
ployed,  the  work  of  but  17  per  cent  was  such  as  could 
be  continued  in  observation  of  the  new  law.  In  other 
words,  83  per  cent  of  the  women  had  to  be  entirely  pro¬ 
hibited  from  work  or  be  shifted.  And  upon  further  an¬ 
alysis  the  work  of  only  4  per  cent  of  these  women  could 
be  shifted  so  that  they  could  be  retained  under  the  law! 

The  seniority  system,  by  which  those  longest  in  the 
service  had  their  choice  of  runs,  made  it  impossible  for 
women  to  qualify  if  they  could  not  serve  their  time  on 
the  less  desirable  night  runs.  (The  fact  that  labor  turn¬ 
over  on  transit  lines  is  high  means,  however,  that  new¬ 
comers  move  up  into  the  senior  groups  with  relative 
promptness.)  Also  the  requirement  that  women  must  do 
their  work  during  consecutive  hours  made  their  contin¬ 
ued  employment  impossible  because  of  the  two  peaks  of 
heavy  travel  in  the  New  York  city  day. 

Thus  the  law  that  was  enacted  to  protect  women  en¬ 
gaged  on  the  New  York  transit  lines  was  such  as  to  make 
their  employment  practically  impossible.  Of  course  the 
question  arose  as  to  whether  women  would  have  been 
continued  in  the  service  anyway  after  the  return  of  the 
men  from  the  war.  The  answer  is  that  probably  the  ma¬ 
jority  would  not  have  been  kept,  but,  once  more,  the  mi¬ 
nority,  with  little  question,  would  have  been. 

Mollifying  assertions  were  heard  from  various 
sources  at  this  time  to  the  effect  that  women  were  well 
out  of  transportation  employment  anyway,  for  “work  on 
street  cars  was  not  intended  for  women.”  Others  saw  just 
another  economic  handicap  that  proved  to  be  an  unneces¬ 
sary  one.  The  Federal  Women’s  Bureau  found  that  the 
health  and  happiness  of  women  so  employed  was  in- 
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creased,  that  they  enjoyed  the  fresh  air,  and  their  hours 
of  labor  were  no  longer  than  those  worked  by  women  for 
years. 

This  discovery  suggests  the  elaborate  amount  of  false 
reasoning  to  which  we  have  submitted  in  regard  to  the 
physiology  of  women.  Dr.  Reynold  Spaeth  of  Johns 
Hopkins  University  declares  that  the  physical  and  other 
differences  between  men  and  unmarried  women  do  not 
demand  special  health  standards  for  women. 

And  again,  John  L.  Gernon,  after  long  experience  as 
chief  factory  inspector  in  New  York,  replies  to  the  ques¬ 
tion  as  to  how  heavy  a  weight  women  in  industry  should 
be  permitted  to  lift,  “Show  me  the  woman.”  This,  of 
course,  is  the  logical  distinction  in  the  employment  of 
both  men  and  women.  It  points  to  the  more  individual 
attention  that  can  be  given  by  the  work’s  doctor. 

Polishing  and  grinding  processes  and  core  making  are 
two  more  occupations  in  which  special  laws  have  been 
harmful  instead  of  protective  to  women,  prohibitive  acts 
having  been  passed  because  of  the  injurious  dusts,  fumes 
and  gases. 

The  evolution  of  the  New  York  act  for  women  core 
makers  is  a  story  to  be  told  by  itself.  As  for  polishing 
and  grinding  operations,  it  may  be  said  briefly  that  this 
“exclusion  from  an  occupation  that  is  profitable”  was  a 
“needless  price”  that  women  were  obliged  to  pay,  for  ma¬ 
chines  are  now  equipped  with  exhaust  systems  that  carry 
off  all  the  dangerous  gases.  “  And  in  addition  to  this 
direct  effect  upon  the  employment  for  women  these  laws 
lessen  women’s  chances  of  getting  any  jobs  which  re¬ 
quire  the  use  of  machine  tools.  This  is  owing  to  the 
custom  in  many  shops  for  each  operator  to  grind  his 
own  tools,  making  it  necessary  for  firms  to  hire  extra 
men  to  take  care  of  women’s  tools. 

These  are  some  of  the  less  known  facts  that  are  basic 
in  the  protest  against  special  laws  for  women  as  a  pos- 

42  The  New  Position  of  Women  in  Industry,  Women’s  Bureau  of  the 
U.  S.  Dept,  of  Labor,  pp.  103-104. 
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sible  entering  wedge  for  legislation  for  both  sexes.  The 
price  to  women  is  high  when  the  economic  odds  are  al¬ 
ready  heaped  against  them.  They  ask  for  help  instead  of 
hindrance.  Such  legislation  “will  protect  women  to  the 
vanishing  point,”  says  Ella  Sherwin,  printer. 

The  attitude  of  organized  men  in  regard  to  special 
legislation  for  women  has  been  suggested.  Briefly,  they 
are  in  favor  of  it  for  women  and  opposed  to  it  for  them¬ 
selves.  Their  opposition  springs  from  their  belief  that 
help  from  the  state  lessens  the  lure  of  the  unions  as  a 
power  for  protecting  the  worker,  making  organization 
more  difficult.  This  in  spite  of  the  fact  as  we  have  seen, 
that  the  great  majority  of  workers  in  this  country  have 
not  become  members  of  unions. 

Thus  it  is  an  open  secret  that  organized  labor’s  ad¬ 
vocacy  of  protective  legislation  for  women  only,  is  a  case 
of  mixed  motives  with  which  this  whole  question  is  ir¬ 
retrievably  fraught.  It  is  a  noteworthy  fact,  for  ex¬ 
ample,  that  the  Women’s  Joint  Legislative  Conference  of 
New  York  was  admittedly  organized  in  1918  “at  the  re¬ 
quest  of  the  State  Federation  of  Labor  to  formulate  and 
push  a  program  of  women’s  labor  bills.”  Let  us  run 
through  the  history  of  the  law  for  women  core  makers. 

The  International  Molders  Union  has  considered  the 
presence  of  women  in  foundries  an  “industrial  problem” 
ever  since  the  first  decade  of  this  century  when  women 
began  to  appear  in  substantial  numbers.  The  union 
adopted  resolutions  to  the  effect  that  any  member  who 
gave  instruction  to  females  in  any  branch  of  the  trade 
should  be  expelled,  that  they  would  work  for  the  restric¬ 
tion  of  employment  of  women  and  children  in  foundries 
with  the  idea  of  eventually  eliminating  it  “in  the  uplift¬ 
ing  of  humanity.”  They  repeatedly  urged  the  New  York 
state  legislature  to  pass  a  bill  to  this  effect.  Thus  they 
were  eager  witnesses  during  the  hearings  of  the  Factory 
Investigating  Commission  which  led  to  the  1913  bill  pro¬ 
hibiting  women  from  making  cores  when  the  cores  were 
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baked  in  the  making  room.  They  held  that  foundries 
are  “no  place  for  a  woman,”  that  if  women  have  to  work 
they  should  answer  the  “ads”  for  domestic  servants,  that 
“some  women  working  in  foundries  cannot  boil  water 
without  burning  it,  and  to  become  the  wife  of  a  man  they 
should  have  a  training  at  home  and  learn  housework.” 

So  in  the  desire  to  free  themselves  of  the  growing 
competition  of  women,  foundrymen  turned  to  the  time- 
old  argument  about  woman’s  place  being  in  the  home 
and  to  that  of  the  welfare  of  the  race  by  keeping  her 
there. 

In  restaurants  and  drug  stores  women  have  also  felt 
the  competition  of  men  through  the  impact  of  special 
legislation.  Many  waitresses  are  resentfully  aware,  when 
their  work  is  taken  on  by  men  at  ten  at  night,  that  the 
heaviest  peak  of  serving  is  over  while  the  heaviest  tip¬ 
ping  by  patrons  has  just  begun.  Moveover  they  point 
to  the  fact  that  the  law  does  not  interfere  with  the  night 
work  of  women  employed  as  singers  and  performers  of 
any  kind.”  This  second  group  complements  rather  than 
competes  with  men  and  their  services  are  undisturbed  by 
the  law. 

In  drug  stores  the  night  occupations  were  left  open 
for  men  when  in  1920  the  New  York  legislature  brought 
drug  stores  under  the  mercantile  law  in  respect  to  the 
hours  of  women 

And  now  it  appears  that  scrubbing  in  our  great  office 
buildings  is  coming  to  be  work  for  men.  The  familiar 
figures  of  cramped  and  tired  scrub  women  are  disappear¬ 
ing  and  men  with  electric  machines  are  taking  their 
places.  This  change  is  not  because  the  work  is  harder, 
it  is  asserted,  but  because  it  is  better  paid — a  few  now 
can  do  the  work  of  many  when  the  job  was  done  by 
hand.  Will  this  bring  a  demand  for  a  new  law  for  the 
“protection”  of  women  it  is  queried?  These  men  are 
not  organized,  but  organization  and  tradition  are  with 
them. 
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In  the  eternal  struggle  for  economic  security,  it  is 
not  difficult  to  understand  the  self-preservation  tactics 
of  men’s  unions.  But  for  the  long  run  it  is  pretty  cer¬ 
tain  that  they  are  not  well  directed.  Women  have  come 
into  industry  to  stay  and  their  failure  to  organize  in  order 
to  join  in  the  collective  bargain  will  continue  to  men¬ 
ace  the  bargaining  power  of  men. 

But  what  is  more  difficult  to  understand  is  why,  for 
example,  the  views  of  the  International  Molders  had  so 
determining  an  effect  upon  the  New  York  Factory  In¬ 
vestigation  Commission,  created  for  scientific  investi¬ 
gation  of  conditions  on  which  to  make  recommenda¬ 
tions  to  the  legislature.  The  final  recommendation  of 
the  commission  which  led  to  the  prohibitive  law  embod¬ 
ied  the  pleas  of  the  molders,  that  although  core  making 
is  not  “absolutely  detrimental  to  a  woman’s  health  .  .  . 
we  believe  it  should  be  discouraged  and  utimately  sup¬ 
pressed,”  that  this  work  was  “never  intended”  for  women 
and  the  “instincts  of  chivalry  and  decency”  demand 
action.  So  despite  the  absence  of  reasons  of  health  and 
despite  the  protest  of  the  women  core  makers  involved, 
the  restrictive  measure  was  passed,  with  the  result  that 
women  were  practically  locked  out  of  this  trade.  Instal¬ 
lation  of  proper  ventilating  systems  for  the  benefit  of 
both  sexes  would  seem  to  have  been  a  more  scientific 
solution. 

The  desirability  of  this  kind  of  inclusive  action  is  be¬ 
ing  increasingly  emphasized  by  our  industrial  engineers. 
Both  engineers  and  physicians  are  stressing  the  economy 
of  better  care  of  all  workers  in  industry — not  primarily 
for  society’s  sake  but  for  industry’s  sake.  This  strikes 
nearer  home  for  the  employer  and  opens  a  fresh  attack 
upon  the  problem  of  tired  and  inefficient  wage  earners, 
this  time  an  attack  by  induction. 

To  say  the  least,  therefore,  there  are  solid  consider¬ 
ations  prompting  opposition  to  special  laws  for  women 
in  industry.  Large  new  questions  have  arisen  that  de- 
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mand  free  and  unbiased  thought.  That  is  if  we  are 
really  seeking  the  line  of  progress.  Our  knowledge  is 
insufficient  so  far  as  a  conclusive  answer,  and  we  must 
have  more.  Let  us  give  attention  to  the  knowledge  we 
have,  however,  and  as  it  increases  let  us  be  ready  to  fol¬ 
low  the  facts  wherever  they  may  lead. 
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venience)  according  to  the  stand  taken  by  the  speaker  quoted  on  the  subject  and 
an  extensive  bibliography  guides  one  to  further  reading  on  the  subject. 

Cloth.  Price  $1.25  unless  otherwise  quoted. 


Agricultural  Credit.  Bullock.  1915. 

Americanization.  Talbot  and  John¬ 
sen.  $1.80.  1920. 

Birth  Control.  Johnsen.  $2.40.  1925. 

Capital  Punishment.  Beman.  $2.40. 
1925- 

Child  Labor.  Johnsen.  $2.40.  1924. 

Closed  Shop.  Beman.  2d  ed.  $2.00. 
1922. 

Criminal  Justice.  Kirby.  $2.40.  1926. 

Current  Problems  in  Municipal 
Government.  Beman.  $2.40.  1923. 

Current  Problems  in  Taxation. 

Beman.  $2.25.  1921. 


Debaters’  Manual.  Phelps.  5th  ed. 
$1.50.  1924. 

Disarmament.  Reely.  $2.25.  1921. 

Employment  Management.  Bloom 
field.  $2.40.  1919. 

European  War.  Vol.  II.  Bingham 

1916. 

Evolution.  Phelps.  $2.40.  1926. 

Fundamentalism  vs.  Modernism, 
Vanderlaan.  $2.40.  1925. 

Government  Ownership  of  Coal 
Mines.  Jonsen.  (Slightly  imper¬ 
fect  copies  only).  $2.  1923. 

Marriage  and  Divorce.  Johnsen 
$2.40.  1925. 
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Modern  Industrial  Movements 
Bloomfield.  $2.40.  1919. 

Negro  Prob 
1921. 

Prison  Refo 

Problems 
$2.40.  1920. 

Prohil 
V 
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Slavonic  Nations  of  Yesterday  and 
Today.  Stanoyevich.  $2.40.  1925. 

Social  Insurance.  Johnsen.  $2.40. 
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